





Trading interests and values

8.1 Introduction

The EU has always kept a special relationship with EU member states’ former colonies, which
are referred to as African, Caribbean and Pacific (ACP) countries. Concerning trade relations,
the EU granted non-reciprocal market access to the ACP countries under the 1975 Lomé
Convention. However, as this preferential access was not compatible with WTO rules, the EU
started negotiations on WTO-compatible economic partnership agreements (EPAs) in the
early 2000s. The negotiations took place at the regional level, i.e. between the EU and
groupings of African countries as well as Caribbean and Pacific states,* and were meant to
build on and foster regional integration processes in the ACP.5* The negotiations had mixed
success. The EPA between the EU and the Caribbean Forum (CARIFORUM) was negotiated
reasonably in time, within the original deadline of end of 2007, and resulted in the entering
into force of the EPA in 2008. However, several other EPA negotiations were only partially
successful,® or have thus far failed to result in the signing of the EPA.5* 533

This case study explores the reasons for the mixed success of the EPA negotiations between
2013 and 2019.5 It reviews the obstacles and differences in the regional groups, and among
the countries in the regions. In addition, the case study reviews Dutch interventions and the
extent of policy success.

The case study focuses on the regional groupings in Africa. This provides the opportunity to
review particularly the Dutch role of ‘honest broker’. In 2013, the Netherlands assigned itself
the role as honest broker to help progress the stalled EPA negotiations with the Southern
African Development Community (SADC), West Africa and the East African Community (EAC).
Taking on this role was identified as a means to give substance to the newly introduced Dutch
policy, to combine aid and trade.ss

529 Negotiations have taken place with seven regional groups of countries: 1. the Southern African
Development Community (SADC); 2. Eastern and Southern Africa (ESA); 3. The East African Community
(EAQ); g. West Africa; 5. Central Africa; 6. The Caribbean; and 7. The Pacific. After EPAs are negotiated and
signed at the regional level, they need to be ratified and implemented at country level.

53 ECDPM (undated). https://ecdpm.org/dossiers/dossier-economic-partnership-agreements/.

53 For example, the EPA with ESA has thus far resulted in an interim EPA, which is provisionally applied.

In October 2019, the EU started negotiations with the five ESA countries to deepen the existing interim
EPA. EPA deepening negotiations are ongoing.

532 For example, in 2014, the EU and the Economic Community of West African States (ECOWAS) agreed on an
interim EPA after 13 years of negotiations. However, the interim EPA is currently ‘on hold’, given that
15 of the 16 West African countries have signed the agreement, while Nigeria is refusing to sign it
(see CADTM (2018)).

533 Table A7.1in Annex 7 presents an overview of the countries involved and the current status of the EPAs
per region. A more detailed overview can be found in Chapter 2 of the study about external developments
in trade and investment policy, conducted on behalf of I0B by Ecorys (Ecorys (2021), pp. 25-37.).

534 |t should be noted that key developments in the negotiations took place before 2015. This posed a
challenge for the interviews, as stakeholders were retired, had changed positions or had only a limited
recollection of events.

535 |n 2013, Minister Ploumen stated that ‘[b]ecause aid and trade are combined in my portfolio,
the Netherlands is able to take on the role of honest broker’ (Government of the Netherlands (2013)).
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In studying Dutch interventions, the review will answer questions such as: ‘What were the
policy positions of the Netherlands on the EPAs?’ “Which actions did Dutch policymakers and
diplomats undertake to achieve EPAs in line with these positions?’ And ‘what has been
achieved in the EPA negotiations that can be attributed to Dutch interventions?’

The case study provides lessons learned that are relevant input for the EU-Africa development
strategy, a follow-up Agreement to Cotonou, further development of the EPAs, and possible
bilateral FTAs between the EU and Africa at the continent-wide level .5

8.2 Obstacles in the EPA negotiations with Africa

From the outset in 2001, EPA negotiations between the EU and ACP countries were
characterised by asymmetry; in terms of liberalisation, coverage of goods, delays, available
resources and (often temporary) solutions that aimed for interim EPAs focusing on
liberalisation of trade in goods only.5” ¥ Many of the EPAs have stranded at certain points in
the negotiation cycle, either because parties were unwilling to conclude the negotiations for
an EPA or even an interim EPA within the foreseen deadlines, or because parties were
unwilling or unable to sign, ratify or implement an EPA at the regional level once negotiated.
For the EPA negotiations with Africa specifically, there were various obstacles.5

These obstacles are primarily related to the trade schemes already in place and the differences
that exist across and within the countries of the respective African regions.>+

First and foremost, the added value of the EPAs for most African countries is limited as far as
new market access to goods is concerned. Consequently, in African countries where the added
value of an EPA would be limited, the priority to negotiate one was low. The lack of added
value for most African countries can be explained by the benefits from the (different types) of
existing trade schemes in place.5* Most African countries are least-developed countries
(LDCs). These countries benefit from preferential market access under the EU’s Everything but
Arms (EBA) scheme, which provides quota and duty-free access to all imports of goods (except
arms and ammunition) coming from LDCs. Furthermore, most of the other, non-LDC African
countries have market access under the Market Access Regulation (MAR), which provides

536 EPA negotiations cover negotiations on the tariff liberalisation of goods, whereas the continent-wide FTA
negotiations put more focus on services and investments. However, as will become evident from this
evaluation, key lessons learned, such as setting realistic goals and acknowledging the (effect of) different
interests of different parties in negotiations, will be valuable for future negotiations, other than
negotiations on the tariff liberalisation of goods, as well.

537 See, for example, Heron (2011), pp. 328-357; llorah and Ngwakwe (2015), pp. 322-338; and Kohnert (2015),
PpP-141-147.

53 See also Ecorys (2021), Chapter 2 for other asymmetries in negotiations.

53 For a more elaborate overview of the obstacles in the EPA negotiations with Africa, see Ecorys (2021),
Chapter 2.

s4 |nterview with EC trade policy officer, held on g March 2020.

54 For an overview of the different types of market access schemes in place for non-LDC African countries
(those not enjoying market access under the EBA scheme), see Ecorys (2021), Chapter 2, p. 31, Table 1
Market access of African countries.
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temporary unilateral free access to the EU market for non-LDCs that have made meaningful
progress in the negotiations,* under an (interim) EPA, or have an export basket that faces no
significant tariff barriers in the EU.

Second, and this point was specifically identified by critics, the EPAs were perceived as a
possible threat to development in African countries. Critics have pointed to the reduced tariff
revenues that result from the implementation of an EPA, whereas this has been an important
source of tax income in most African countries. With ACP countries ‘depending on tariff
revenues to fund social programmes |[...], the sudden loss of this revenue is likely to create
much hardship and possibly lead to social dislocation as the burden will fall
disproportionately on the poor’.5# Moreovet, critics have argued that opening up markets to
EU imports threatens domestic industries, especially those industries that are still in their
infancy. The fear of negative and especially disproportionate effects has led to active
campaigns against the EPAs, both by NGOs and domestic industries in Africa.5# At the same
time, there was limited counterweight in the form of support for the EPAs by other
stakeholders, as the agreements were considered to provide opportunities only for a small
part of the business community.>s However, the criticism has also been disputed. For
instance, to account for the negative effects of the EPAs, the EU provides budget support,

if needed, to absorb a drop in tax revenues. Moreover, countries can design their tariff
liberalisation schemes to protect the interests of their own industry and take measures
against market disruptions.

Third, the content of the EPAs complicated the negotiations. To comply with WTO
requirements, agreements would need to cover market access issues such as tariffs and
quotas. However, the EU’s initial ambition was to conclude modern comprehensive
agreements, agreements with deeper integration, which would also cover trade in services
and trade-related issues, such as intellectual property rights and competition.**¢ This has
proven to be difficult, as there was limited interest and capacity>* from the African
counterparts.s+

542 Market access regulation 1528/2007 provided preferential market access to those countries that had made
meaningful progress and had signed the EPA but had no other preferential market access, for example
through the EBA scheme. Regulation (EU) No 527/2013 withdrew the Market Access Regulation’s benefits
to those countries that had not taken the necessary steps towards ratifying the EPAs concluded with the
EU.

5% https://www.europarl.europa.eu/intcoop/acp/60_11/pdf/speeches/miller.pdf; as cited in Ecorys (2021),
Chapter 2, p. 30.

544 See, for example, Ecorys (2021), p. 3¢; Moerland and Weinhardt (2020), pp. 266-276; Africa Renewal (2007).

545 Ecorys (2021).

546 Zamfir (2018), pp. 1-11.

54 With most African trade existing of goods, including trade in services and IPRs, EPAs did not provide a
favourable road to development for African countries. Inclusion of these topics requires careful
management and sufficient infrastructure (regional institutions) and capacity to negotiate on these topics,
which did not exist.

548 Ecorys (2021), p. 34.
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Fourth, negotiations were complicated by regional integration in Africa. Each of the existing
main ACP regional groupings entered into bilateral negotiations with the EU. Therefore,
negotiations in Africa were conducted with the five African regional groupings.

However, the regional negotiation groups do not always coincide with the groups of the
regional economic communities (RECs) that the African countries belong to.># For example,
member states of the SADC region were split into four different EPA groups.° But even when
the EPA groups are congruent with the membership of the respective REC, as is the case for
the EAC and the ECOWAS-EPA groups, individual countries within these groups have different
national interests,’> which were sometimes placed above the interests of the REC as a group,
thereby creating fractions within the REC, rather than fostering regional integration within
the REC. Besides weakening regional ties, these actions have also weakened the group’s
negotiation power to act as one block in EPA negotiations.ss* 53

These fractions also stem from the fact that regional integration is not yet fully advanced.
For example, an inclusive customs union is lacking, so that member states can still uphold
different external trade regimes, weakening their desire to take a unified stance in EPA
negotiations.® Finally, the capacity of regional organisations is limited too (limited
availability of technical expertise and resources),’* reducing the ability to unify interests and
take a strong negotiation position. It should be noted that capacity constraints have not only
been an issue for regional organisations, but also for other stakeholders in Africa, including
national governments. This has made it difficult for African counterparts to fully assess and
go along with the deep integration aspects of the EPAs.5¢

8.3 The Dutch position on the EPAs with Africa
8.3.1  Overview of Dutch standpoints regarding the EPA negotiations

Since the Cotonou Agreement was signed in June 2000, the Netherlands has always taken a
critical but constructive position regarding the EPA negotiations with ACP countries.s>
During the negotiations, the Netherlands was concerned about the feasibility of the EPAs
with the poorest regions of Africa within the foreseen time frame. These included concerns
about the impact of the EPAs on the development of individual African countries and on
African regional integration.*® Economic development and negotiation capacity were

549 See Ecorys (2021), p. 30 for an overview of the African country groups that negotiated with the EU.

55° Krapohl and van Huut (2020), pp. 565-582.

55" For example, in the ECOWAS REC, Nigeria is the dominant regional power. Other ECOWAS countries,
many of which are LDCs, have different interests in trade liberalisation.

552 Ecorys (2021), p. 32; see also Krapohl and van Huut (2020), pp. 565-582.

553 This was also acknowledged in the TPC; see, for example, IRHP 2014-07b TPC Handleiding 05-02-2014.

54 Krapohl and van Huut (2020), pp. 565-582.

555 UNECA (2020), p. 11.

556 Ecorys (2021), pp. 34-35.

557 Tweede Kamer, vergaderjaar 2010-2011, 32 883-3

558 |bid.
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limited, and regional cooperation was often still in its infancy. Furthermore, the

Netherlands continuously pushed to prioritise the development relevance of the agreements,

within the boundaries of the WTO legal framework for economic integration agreements.>*
The main Dutch standpoints regarding the EPA negotiations were as follows:

« Full market access to the EU for all ACP products; 5

« Sufficient room for ACP regions to exempt certain products from liberalisation (i.e. the
issue of liberalisation coverage) or to apply longer transition periods for these products.
In particular, this would apply to products that are important for food security, rural
development or the subsistence of large groups of people within the ACP regions;s*

The ability of ACP regions to protect themselves against subsidised or abundant imports
from the EU.5% Building on the safeguard clauses included in the ‘stepping stone EPA’
between the EU and Ghana that was agreed in 2007, the Netherlands advocated similar
safeguard clauses for the final EPAs for goods. With these clauses, EPA countries could
temporarily protect their local economies from imports from EU countries in case these
would disturb local production and threaten food security, for instance with temporary
import tariffs or tariff quotas;>*

Restrictive rules of origin, especially on cumulation of origin for raw materials and
intermediate products which under the Cotonou regime were experienced as a barrier to
trade for some products (including textiles and clothing, and fishery products); and

Only including services and so-called Singapore issues (public procurement, trade
facilitation, investment and competition) in the EPA negotiations if respective ACP
countries are open to that. According to the Netherlands, balanced provisions on services
and the Singapore issues could contribute positively to the development of ACP countries,
but ACP countries should not be forced to include these themes in the negotiations.>*

8.3.2  Dutch positioning in practice

The EC, and DG Trade specifically, conducts the EPA negotiations with ACP countries on
behalf of the EU member states. This does not mean, though, that member states were
inactive on the issue of the EPAs and did not take a public stance. France, the UK, Germany
and the Netherlands were particularly vocal in the debates, both within and outside the
TPC.5%

The Netherlands often expressed support for the actions taken by the European Commission

and acknowledgement of the results achieved so far.>” Dutch representatives reminded other

559 |bid.

s% Based on instructions for the TPC meetings and subsequent TPC meeting reports; Tweede Kamer,
vergaderjaar 2010-2011, 32 883-3

6 Tweede Kamer, vergaderjaar 2010-2011, 32 883-3.

52 |bid.

56 |bid.

64 MFA (2012).

5% Tweede Kamer, vergaderjaar 20102011, 32 883-3.

5% For instance, noted in an interview with an expert, held on 16 June 2020, and in an interview with a
Dutch diplomat, held on 14 October 2020.

557 Evident, for example, from TPC instructions from 2013 and subsequent TPC meeting reports.
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member states of the development aspects of the EPAs (e.g. asymmetry of obligations by the
EU and ACP regions) on several occasions, and supported the Commission at times when
other member states protected their own (often agricultural) interests.*® In addition, the
Netherlands continuously sought to garner attention for the impact on individual African
countries, regarding their risk of losing preferential access to the EU due to delays in in the
negotiation process (caused by internal discrepancies of the countries in the EPA group).5
However, with negotiations advancing slowly, the Netherlands pressed for further progress
and, later on, requested the European Commission and member states to swiftly sign, ratify
and implement all EPAs as soon as negotiations were finalised.5°

Furthermore, as discussed in Section 8.1, in 2013, Minister Ploumen offered to take on a role
as honest broker in the EPA negotiations with the SADC, West Africa and ESA group. As part of
the honest broker initiative, the Netherlands commissioned the international think tank
ICTSD5” to execute regional analyses and to organise three regional dialogues to bring
together a variety of stakeholders in different EPA regions.* The efforts aimed to identify the
effects of the EPAs and settle final outstanding issues in the different regions.* The role as
honest broker also increased Dutch visibility on the issue of the EPAs. For example, on 10 June
2016, the Netherlands, as President of the European Council (2016), spoke at the signing
ceremony of the EU-SADC EPA in Kasane (Botswana), which highlighted the personal
engagement of Minister Ploumen, in her effort to advance negotiations in the years before
the conclusion of the EPA.

8.4 The Netherlands in its role as honest broker and the
extent of policy success

8.4.1  Reasons behind this role and choice of countries

As previously described, negotiations with the ACP countries had in most cases not
progressed in line with the expectations after the Cotonou Agreement was signed.

5% |nterview with policymaker at the MFA, held on 7 October 2020.

569 |bid.

57° MFA (2014c¢); IRHP 2014-049b TPC Handleiding PLV 30-10-2014. This was done by ICTSD, which was
perceived by all parties as an independent organisation.

s The International Centre for Trade and Sustainable Development (ICTSD) was established in 1996.

The Geneva-based organisation assisted NGOs, governments and other stakeholders to acquire the
necessary knowledge for trade policymaking and effective participation in negotiations and to create
dialogue and connections between stakeholders, and within and across ministries (IOB (2017), Annex 1).
After 22 years, ICTSD ceased its operations in 2018.

572 Whereas the Netherlands was visible as a funder and supporter of the organised interventions, it did not
lead to action. This was done by ICTSD, which was perceived by the EU and African countries as being
neutral and independent (MFA (undated). Beoordelingsmemorandum DDE-ICTSD sustainable
development in trade.

573 MFA (2016); MFA (undated). Beoordelingsmemorandum DDE-ICTSD sustainable development in trade
(internal document).
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Nevertheless, from 2008 onwards, ACP countries could still benefit from the Market Access
Regulation regime that was introduced, which temporarily continued duty-free and quota-
free access to the EU market. Due to the lack of progress and results, in 2011 the European
Commission announced that countries not having ratified at least interim EPAs for goods
were to be removed from the MAR regime starting 1 October 2014. While LDCs in the ACP
regions could continue to benefit from the EBA regime in such a situation, other non-LDCs
such as Namibia, Kenya and Botswana would lose significant market access to the EU.5
Their existing tariff-free access would be replaced by less preferential access under the EU’s
Generalised System of Preferences (GSP). This implied higher tariffs and tariff rate quota for
certain agricultural and manufacturing products. Furthermore, if products or the countries
graduated from the GSP, they would fall under the MEN regime.>s

As this self-imposed deadline of 1 October 2014 for the ratification of EPAs was rapidly
approaching, the Dutch Minister of BHOS decided to put herself forward as an honest broker
and attempt to break the deadlock with some of the regions in 2013. The aim was to bring the
EU and ACP countries closer together by entering into dialogue and explore the extent to
which WTO rules provided room for manoeuvre, to be able to address the concerns of the
ACP countries without putting other countries at a disadvantage.5’® 7 The honest broker role
was an independent initiative; other member states and the EC were not consulted on this.s®

The motivation of the Dutch minister to take up the role as honest broker was that her
combined responsibility for both the Dutch international trade and development
cooperation portfolios put her in a good position. According to the minister, economic
development, which was expected to be promoted by the EPAs, increases the possibility of
phasing out development cooperation with these countries and establishing mutually
beneficial trade relations.s” Furthermore, the expectation was that it could help eradicate
extreme poverty, stimulate sustainable and inclusive growth, as well as regional
integration.s®

The Netherlands selected SADC, West Africa and EAC as focus regions in which to play a role as

honest broker. These regions were selected based on the following criteria and

circumstances:

« Feasibility to close a full EPA for goods;

» Development perspective (regions with the largest potential losers as well as the number of
LDCs in the regions);

574 MFA (2015€).

575 MFA (2018).

576 MFA (2013a).

577 MFA (2018).

578 Interview with an expert, held on 16 June 2020.
579 Tweede Kamer, vergaderjaar 2010-2011, 32 883-3
s8¢ MFA (2015e).
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« Possibilities within the regions to create a good interplay between the Dutch minister’s
trade and development cooperation portfolios. The presence of Dutch businesses could
positively contribute to the economic development of the countries.>*

The reasons for choosing each of these specific regions, as indicated in a letter to parliament,
are presented in the table below. These reasons also reflect the assumptions underlying
Dutch policy on aid, trade and investment, i.e. the assumed positive effects of trade
liberalisation and promoting direct investment in the development of and regional
integration among ACP regions.

Table 8.1 Reasons for selecting specific regions for honest broker role
Arguments for honest broker role

EAC It seemed realistic that an EPA with this region could be concluded. Furthermore,
a number of (locally based) Dutch companies could benefit from an EPA.
The conclusion of this EPA could lead to a good interplay between development
cooperation and trade, while the presence of the Dutch private sector could help
to further develop the region.

SADC It seemed realistic that a full EPA could be concluded with this region.
The Dutch Minister of BHOS particularly valued the completion of this EPA, because
this region includes two of the largest potential losers — namely, Namibia and
Botswana. These are upper middle-income countries, which would graduate from
the EU’s GSP and would therefore fall back on MFN tariffs by 1 October 2014.

West Africa  The negotiations with this region were very difficult. However, the region consists
of many LDCs, with limited intra-regional trade. The potential gains of this EPA could
be the largest because of the development perspective and potential for further
regional integration.

Source: MFA (2013b).

It should be noted that the unsolicited decision of the Dutch minister to take up a more
constructive role, as an honest broker, raised some eyebrows in several quarters. It was seen
as ‘remarkable’, according to one interviewee, and ‘suspicious’ by some EU stakeholders and
several African delegations, especially because her predecessors were more critical of the
EPAs. 582583

Itis also clear that there is some inherent tension regarding the role of the Netherlands as an
honest broker, given that indirectly, as one of the EU member states, it is also one of the
negotiating partners. The Dutch minister was aware of this tension. Therefore, it was decided
to commission an independent organisation for the implementation of most of the activities
(see below). This organisation was the think tank ICTSD, which worked on the EPAs in terms
of research and dialogue. ICTSD had a network and expertise, and it was known for its
impartiality and good reputation on both sides.®* Moreover, the Dutch minister tried to

w

81 MFA (2013b).

%2 |Interview with EC trade policy officer, held on 6 March 2020.

8 For example, it was mentioned that Minister Koenders had generally taken a more critical approach.
84 MFA (2014d).

w

w
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remove the possible tension between trade and development cooperation by explicitly
indicating that flanking support to the ACP countries would not be a condition for signing
the EPA.5%

8.4.2  Actions undertaken in the capacity of honest broker

The following concrete actions were planned to be undertaken as honest broker and
presented to Dutch Parliament in 2013:5%¢

Organisation of stakeholder meetings in the three proposed EPA regions, to better
understand the positions of different stakeholders and to get insight in opportunities for a
way forward,;

Organisation of a stakeholder meeting in the Netherlands with both NGOs and companies
with stakes in the region;

Region-specific analyses (among others, based on the above-mentioned stakeholder
meetings), as a result of which the minister could enter into discussions with the European
Commission, on the one hand, and the main stakeholders in the regions, on the other;
and

Examine options for flanking policies.

Concerning the second point of action, a meeting in the Netherlands with non-state actors

did not take place.>* In addition, the stakeholder meeting in West Africa (which was supposed
to be combined with a Dutch trade mission to Senegal**®) was cancelled. By the time the event
was supposed to be organised, negotiations between the EU and West Africa had significantly

progressed and were successfully concluded at the technical level.s* Therefore, a stakeholder
event was not deemed useful anymore.>° The cancellation also seems to be related to delays
on the part of ICTSD in organising the seminar in Dakar in February 2014; Senegalese
counterparts of ICTSD doubted the feasibility of the event on the set date.>* Furthermore,
something that did take place, although initially unplanned, was a final stakeholder
dialogue, organised by ICTSD in Brussels.>

Three regional stakeholder meetings, in the context of the EU-EAC and EU-SADC EPA
negotiations, were organised with representatives from governments, the private sector and
civil society. These meetings took place in Kenya (Nairobi) in October 2013, South Africa
(Cape Town) in January 2014 and Tanzania (Dar es Salaam) in February 2014.5% The meetings

585 MFA (2013b).

586 MFA (2013b).

587 Why the meeting in the Netherlands did not take place remains unclear from policy documents and
interviews. A potential explanation may be the general lack of awareness and interest of Dutch
stakeholders, as mentioned in an interview (interview with former IMH policy officer at the MFA,
held on 26 October 2020).

588 MFA (2013¢).

589 MFA (2014d).

5 |bid.

59 MFA (2014b).

592 |OB (2016).

593 MFA (2015€).
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were organised and moderated by the ICTSD** and organised with the help of local
organisations (TMEA, s Tralac,5° TRAPCA%” and SAIIA%%).599

Participants in the meetings identified the most important stumbling blocks, concerns and
policy options.®° On the basis of the findings of the stakeholder meetings, ICTSD wrote a
report with outstanding issues in the negotiations, the concerns of the partners and the
potential way forward. Moreovetr, the report provided an overview of the possibilities to
address the concerns of the ACP countries, within WTO rules, taking into account sensitive
issues of the stakeholders.® The results of the meetings were shared with the EU
Commissioner for Trade, the African negotiation teams as well as other EU member states.
These findings were also presented during the meeting with the EU negotiators in March
2014.52

Although the organisation and facilitation of the stakeholder events were outsourced to
ICTSD, the Dutch minister played a small role herself during the meeting in Nairobi by
providing the opening speech and closing remarks. During the other two events, Dutch
representatives were present. While some opening remarks were made, the delegation of the
Netherlands had an observing role, and limited its participation to asking questions for
clarification if needed. The EC was never invited to these events. However, in all of the
meetings, the Dutch delegation emphasised that the key messages would be conveyed to the
minister and the Commission.®

In addition to the organisation of these meetings, the Netherlands participated and initiated
several initiatives around the EPAs with Africa. First, together with France, the UK, Ireland and
Denmark, the Netherlands sent a letter to the High Representative of the Union for Foreign
Affairs and Security Policy/Vice President of the European Commission and the European
Commissioners for Development and Trade in December 2013. In this letter, the ‘Friends of
the EPA’ requested extra flexibility in the negotiations on several points, including the

594 |CTSD received a budget of EUR 271,384 for its role as ‘unbiased facilitator’. Source: 0B (2017).

595 TradeMark East Africa (TMEA) was established in 2010 and funded by, among others, the UK, Sweden, the
Netherlands, Canada and the US. TMEA supports the growth of trade - both regional and international - in
East Africa, by unlocking economic potential through reducing barriers to trade and increased business
competitiveness (TradeMark East Africa (2021)).

59 The Trade Law Centre for Southern Africa (Tralac) was founded in 2002 to build technical expertise and
capacity in trade governance across Africa (Tralac, 2021).

597 The Trade Policy Training Centre in Africa (TRAPCA) was established in 2006 to provide training and
technical expertise on trade issues to professionals in LDCs and low-income sub-Saharan African countries
(trapca.org (2017)).

5% The South African Institute of International Affairs (SAIIA) is a think tank, established in 1934, facilitating
dialogue and executing research, to enhance awareness on the importance of international affairs
(Africaportal.org (undated). https://www.africaportal.org/content-partners/
south-african-institute-of-international-affairs-saiia/).

599 MFA (2014d).

oo MFA (2018).

601 |CTSD (2014).

%2 MFA (2014d).

603 |CTSD (2014).
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coverage of products for which trade in ACP regions needs to be liberalised, the length of the
transition periods, the elimination of export subsidies by the EU and the deployment of
measures in support of the EPA.%* It should be noted that while the Netherlands signed this
letter, it is not considered the main initiator of the letter.®® It was particularly the UK that led
the initiative.®*

Second, the Netherlands had conversations with regional organisations, including ECOWAS,
Hub Rural®? and the Central African organisation Enda CACID,** to discuss support to
programmes focused on regional integration in West Africa, in line with the intended EPA.%*®

Third, on several occasions, both in the European context as well as during the ninth WTO
Ministerial Conference in 2013, Minister Ploumen raised the EPA negotiations to stimulate
political dialogue.®* For instance, during the meeting of the Foreign Affairs Council on Trade
on 28 May 2013, Ploumen held a discussion with EU Commissioner of Trade Karel de Gucht on
the issues of the EPA negotiations.® Moreover, in the margins of the informal FAC meeting of
EU trade ministers that took place on 27 January 2014 in Athens, Minister Ploumen organised
an informal ministerial gathering on the status of the EPA negotiations with trade ministers
from Germany, Denmark, France and the UK. Together, the assembled ministers concluded
that the European Commission has shown the required flexibility to achieve a breakthrough
in the negotiations with West Africa, which created hope that this momentum would also
lead to positive results in the other regions.2

The Dutch minister not only raised the issue of the EPAs within the EU but also in contacts
with African counterparts. The EPAs and their finalisation were put on the agenda of meetings
of the minister with her counterparts during several trade missions, for instance in the case of
Ghana.®s The EPAs were also raised during the EU-Africa Summit and the African Union
Summit in 2014.9¢ In this period, the pressure of the imposed deadline of 1 October 2014
caused frustrations on both the EU and African side.®s

Finally, (internal) documents of the Dutch MFA refer to the execution of a light assessment of
the lessons learned of the EPA negotiations (in terms of process and content).®® Whereas it

s MFA (2015€); Denmark, France, Ireland, the Netherlands and the UK (2013).

%5 |nterview with former IMH policy officer at the MFA, held on 26 October 2020.

66 |bid.

57 A West and Central Africa-oriented organisation focused on rural development.

68 Centre Africain pour le Commerce, I'Intégration et le Développement — African centre for trade, integration and
development - is a platform of civil society organisations.

69 MFA (2014a).

&0 MFA (2015e).

1 MFA (2013b).

612 MFA (2014d).

&3 MFA (2014a).

&4 MFA (2014e€).

&5 E.g. IRHP 2014-016b TPC Handleiding Plv 19-03-20144; IRHP 2014-021b TPC Handleiding Leden 25-04-
2014; and IRHP 2014-042b TPC Handleiding PIv. 5-09-2014 (internal document).

&6 MFA (2015b).
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seems likely that this assessment was completed and results shared with parliament

(because commitments were made by the minister of BHOS to research lessons learned®” and
the executed research is referred to in internal documents®®), the actual assessment could not
been found, neither in public nor internal documentation, making analysis of the lessons
learned impossible.

8.5 Extent of policy success

Various positive effects have been reported regarding the honest broker role of the
Netherlands. They were often reported by the Netherlands itself, for example in letters to
parliament but also independent reviews, and other stakeholders have also noted the positive
effects of Dutch interventions.

The three stakeholder meetings in Cape Town, Nairobi and Dar es Salaam were appreciated by
the different parties. In an independent evaluation of ICTSD, conducted by Saana Consulting,
the joint meetings were mentioned as a positive experience to the stakeholders that rendered
some valuable policy options to move the EPA process forward.®® It is important to note that
in several African countries, civil society and the private sector were only consulted by their
respective governments to a limited extent. Because of that, many relevant actors had
insufficient information about the exact scope of the EPA, the timeline of the negotiations,
the way concerns could be dealt with and the potential consequences for the populations of
the various African countries. Therefore, the stakeholder meetings had an important bridging
function by providing information and raising awareness — namely, actors could be informed,
misperceptions and prejudices could be addressed, and the knowledge and expertise of
different stakeholders could be exchanged. At the same time, the meetings provided more
insight into the concerns and interests of the stakeholders.

As previously mentioned, the results of the stakeholder meetings were shared with the EU
Commissioner for Trade, the African negotiation teams as well as other EU member states.
The EC confirmed receipt and took notice of the report, though this may be a diplomatic
response as it is unclear to what extent the findings were taken into account.®* According to
the Dutch minister, however, the stakeholder meetings played an important role in the final
phase of the negotiations to achieve a more positive view on the outstanding issues and to
address these issues with new insights.®* In addition, the minister considered that discussion
among African countries had been promoted, and the positive results of these discussions on
the anti-EPA lobby, for example, were relevant for future negotiations. =

&7 Tweede Kamer, vergaderjaar 2014-2015, 21 501-04, Nr. 167.

&8 MFA (2018).

&9 Sanaa Consulting (2014g).

62 |nterview with former IMH policy officer at the MFA, held on 26 October 2020.
% MFA (2015e).

22 |bid.
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In addition to the results of the three stakeholder meetings, Dutch participation and the
organisation of several initiatives around the EPAs with Africa resulted in the following
reported results.

First, as part of the reporting on the progress on the EPAs, in a letter to the Dutch parliament
in 2013, Minister Ploumen outlined the success achieved by the joint letter sent to the High
Representative of the Union for Foreign Affairs and Security Policy/Vice President of the
European Commission and the European Commissioners for Development and Trade. It was
argued that the joint letter had generated positive results on both the European and the
African sides.®s She stated that the letter was seen by the African negotiating parties as an
important political signal that the EU was actually prepared to come to a solution that was in
the interest of both negotiating parties.® Some third parties underscored the minister’s
conclusion. For example, several Senegalese media actually referred to this letter as a positive
signal from the EU.%»

In the case of West Africa, Minister Ploumen also argued that the letter had in all likelihood
helped to break the deadlock and reach a final agreement. The most important elements of
the compromise were the liberalisation percentage of 75% of covered tariff lines over a
transition period of 20 years, with exceptions for some (sensitive) products and sectors.®*¢
The positive effect of the letter was underscored by the report of Coherentiemonitor (2015):
almost all of the recommendations from the letter appear to be included in the final
agreement.®

Despite these stated positive outcomes from the letter, an unintended negative effect also
occurred, creating some internal friction as the letter was less appreciated by the EC. The EC
regretted the fact that some of the member states (including the Netherlands) seemed to
question the efforts of EU Trade Commissioner de Gucht®® and thus undermined the
Commission’s negotiation stance. In a TPC meeting shortly after the publication, the EC
argued that member states needed to support the Commission unconditionally in the last
phase of these negotiations, because agreements on (some of) the EPAs were within reach,
but only if member states and EC held the same position. Moreover, the European
Commission mentioned that the letter was factually incorrect: the call for more flexibility was
inappropriate and not based on the state of play of the negotiations at the time, given that
the Commission had already proposed transition periods of 25 years on several policy
dossiers. 5

%23 MFA (2015€).

624 |bid.

%25 MFA (2014b).

626 MFA (2015d).

%27 MFA (2014d).

%28 Coherentiemonitor (2015).

29 Karel de Gucht served as the European Commissioner for Trade from February 2010 to November 2014.
5% |RHP 2014-02c TPC Verslag Plv 17-01-2014.
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Second, as regards the conversations with regional organisations to discuss Dutch support to
programmes focused on regional integration in West Africa, no evidence was found in policy
documents or from interviews that actual support initiatives have been implemented based
on those conversations. Policy documents and interviews with policy officers of the MFA did
not identify who took the initiative to organise the meetings either.

Third, the various dialogues conducted by the Dutch minister at the multilateral level (in EU
and WTO context) as well as in (bilateral) contacts with African counterparts reinforced the
importance of reaching a compromise on the EPAs and was likely to have contributed to the
progress made in EPA negotiations. During EU meetings, the Netherlands, together with
France, the UK, Germany and Denmark, went a little further, claiming to have played a key
role in breaking the deadlock of the negotiations. For example, according to the minister,
Dutch efforts contributed to a development whereby key players from the African countries,
NGOs, companies and think thanks (such as Tralac, TRAPCA and SAIIA) started to share new
insights, knowledge and expertise and were better informed about each respective position.
This was assumed to have helped break through old ways of thinking and pave the way for
new paths.® The independent evaluation by Saana Consulting underscored the positive
findings, stating, ‘the meetings produced fruitful dialogue, encouraged participation from a
wide-range of stakeholders and rendered some valuable policy options to move the EPA
process forward’.®* However, Saana Consulting also noted that claims that the dialogues had
a positive impact on loosening the deadlock should be taken with caution. The evaluation
stated that quantifying the magnitude of the dialogues’ contribution was difficult given the
highly political and sensitive nature of EPA negotiations.s

While the above findings indicate a generally positive effect of the Netherlands in the role as
honest broker, particularly at the intermediate outcome level (enhanced awareness and
renewed collaboration and policy options),® there are also more critical voices. For example,
an interviewee representing the EC noted that the Netherlands claimed the success of the
honest broker role, also in the press, but that the actual impact of this role was more
limited.®* For example, the Netherlands had indeed organised stakeholder events, but these
events in the African regions were only a fraction of the activities that took place. ICTSD
organised many other stakeholder consultations on the EPAs on its own, and other
organisations were active as well (e.g. ECDPM).%* Moreover, other member states played a
(more prominent) role in initiatives undertaken by the ‘Friends of EPA’ as well. As mentioned,
in the letter sent to the High Representative of the Union for Foreign Affairs and Security

5 MFA (2015e).

%2 Saana Consulting (2014), p. 9.

3 Saana Consulting (2014), p. 39

%4 E.g. MFA (2015€). The document identifies which results have been booked as result of the Dutch
interventions.

35 |nterview with EC trade policy officer, held on 6 March 2020.

%6 Although it should be noted that some of the organisations/activities have also been (partially) funded by
the Netherlands, but not as part of the honest broker role.
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Policy/Vice President of the European Commission and the European Commissioners for
Development and Trade, it was the UK that took the lead role.®

Another interviewee mentioned that while the honest broker role of the Netherlands was
well intended, it was not strategically targeted to get the negotiations back on track.®

The Netherlands engaged in awareness-raising workshops and events at the African level,
but failed to involve stakeholders at higher political levels and encourage discussion at this
level. It did not involve the European Commission, nor did it invite ACP ministers to its
events.®?

Moreover, while EPA negotiations were ultimately concluded in all three regions and more
flexibility was granted in the period from concluding the EPAs and their ratification, itis
difficult to attribute these results to the Dutch efforts. From the documentation and
interviews, it is unclear how, and to what extent, the specific interventions affected the
evolving negotiating position of the EC and the African parties. The high turnover of staff
responsible for the EPA dossier, as revealed in interviews with the MFA, made it even more
difficult to identify whether and how Dutch interventions affected the negotiations.

Overall, the effect seems to be limited. This can be partly explained by the fact that, from the
outset, it was difficult for the Netherlands to take on a full-fledged role as honest broker
while being involved in the negotiations as an EU member state (with the Commission |152]
negotiating on behalf of the member states). Considering the efforts of other relevant
stakeholders (e.g. other EU member states and think tanks), Dutch activities were only part of
a larger sum of interventions, and should be reviewed in this context. In addition, the fact
that the Netherlands took up this role without prior consultation seems to have an
unintended effect in the sense of causing friction between the Netherlands and the EC.
According to a representative of DG Trade, the European Commission was sometimes more
busy negotiating with member states than with the African countries.® At the same time,
this friction seems to be only temporary, without any clear lasting effects. A representative of
DG Trade even pointed out that the EC could make clever use of the member states,

for instance by using the ties that the member states already have in countries that the
Commission is negotiating the EPA with (e.g. through development programmes) to increase
awareness.**

After some of the EPAs were concluded, the Dutch BHOS Minister indicated she was
committed to supporting their swift finalisation and implementation. Minister Ploumen also
wanted to stay informed about the sentiments around the EPAs in the relevant countries, and
where necessary, take action and communicate their sentiments to the EC. The Dutch MFA
and embassies have, at least once, conducted a stocktaking of sentiments and opinions,

%7 Interview with former policy officer at the MFA, held on 26 October 2020.
%8 |nterview with an expert, held on 16 June 2020.

9 |bid.

640 Interview with EC trade policy officer, held on 6 March 2020.

% Interview with EC trade policy officer, held on 4 March 2020.

%2 MFA (2015a).



Trading interests and values

though the results of the stocktaking and what kind of follow-up was provided remain
unclear. Moreover, according to one interviewee, currently most EU member states, including
the Netherlands, no longer play a proactive role in the EPA negotiations —and they are for the
most part still at an impasse.® % Nevertheless, the Netherlands has funded general technical
assistance to the countries to enhance their negotiation capacity and trade competitiveness
in the areas of trade policy and negotiation capacity, trade facilitation and standards.®

These long-running initiatives are relevant for African countries to be able to benefit from
trade liberalisation and integration in global supply chains, though not directly linked to the
EPAs.

8.6 Conclusion

While some negotiations with the African regions have ultimately resulted in an EPA, such as
the EU-SADC or EU-ESA EPA, other EPA negotiations in the African region have largely failed
or only led to interim EPA agreements with individual countries or continued access under
the market access regulation.®¢ They also created issues for regional integration, and to some
extent antagonistic political relations between the EU and Africa.

In terms of Dutch interventions leading to the final outcomes of the negotiations with
African regions, the effect seems to be limited. Nevertheless, several conclusions can be
drawn on the effect of Dutch interventions, particularly in its role as honest broker.

Positive effects include the effects from the stakeholder meetings, which were appreciated by
the beneficiaries and found to be of added value in terms of bringing a wide range of
stakeholders together, creating fruitful dialogue and enhancing awareness; a better
understanding of the sensitivities in the countries; and new insights on how to move
forward. At the same time, the fact that the Dutch minister herself took on the role as honest
broker without consultation caused a negative effect as well, leading to friction with the
European Commission, as the Commission felt undermined by this action.

What is evident from this case study and the EPA negotiations in general is how difficult it is
to conclude negotiations between the EC, representing all EU member states on one side,
and African groups, representing various diverse African countries on the other side.
Furthermore, these difficulties do not disappear once negotiations have been concluded but
continue in the ratification and implementation phases.

%3 For a more elaborate overview of the current state of EPA negotiations with Africa, see the EPA case study
in Ecorys (2021), Chapter 2.

%4 |n terms of the implementation of the EPAs that have been ratified, Germany is the only country
mentioned as an active player in this area, in terms of monitoring and support (interview with an expert,
held on 16 June 2020).

%5 This has happened through several multilateral initiatives, for instance through support to ACWL, Codex
Alimentarius Trust Fund, the WTO Standards and Trade Development Facility and TradeMark East Africa,
and similar trade facilitation efforts in West Africa in cooperation with ECDPM and the World Bank (MFA
(20150)).

646 See Ecorys (2021), Chapter 2.
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8.7 Recommendations

Building on the review and above conclusions, the following lessons learned have been
formulated, with respect to the EPA negotiations in general (lessons 1 to 5) and the Dutch role
as honest broker (lesson 6). The overarching lesson learned with respect to the EPA
negotiations in general (lessons 1-5), which should be taken into account in future
negotiations, is to be realistic about what the agreements can achieve given (i) the diversity
in interests among negotiation parties, as well as individual countries and different
stakeholders; (ii) the current level of development of certain economies and specific
industries; and (iii) the negotiation capacity available on the African side.

« In future negotiations, be realistic about the different (sometimes conflicting) interests,
both within the African groups and between the EU and the African partners.

A key lesson expressed by a representative of DG Trade, is ‘not to fall in the CARIFORUM trap’
and thus not to be overly ambitious in future agreements.® This is something the EU and its
member states, including the Netherlands, should remember when talking about further
developing the EPAs and a follow-up agreement of Cotonou and a possible bilateral FTA
between the EU and Africa at the continental level. Be willing to innovate to ensure that the
agreements have added value and serve the interests of the parties involved.

« Berealistic about the limited interest shown on the side of African counterparts due to
negotiation capacity constraints.

Ensuring that there is interest on the African side regarding the inclusion of topics beyond
the trade in goods (in light of future agreements on trade in services, for example) will
require careful management, sufficient institutional infrastructure and negotiation capacity
among the African countries. The EU and individual member states could play an important
role, providing (and continuing to provide) technical assistance. Yet the challenge is to
maintain a balance between being a (negotiation) party with its own interests and objectives,
and an uninvolved and dispassionate provider of technical assistance.® The Aid for Trade
initiatives, such as trade facilitation initiatives, legal shops and advisory centres to enhance
negotiation and implementation capacity, could serve as models.®+

« Provide support and scope in the design of EPAs to facilitate exports, but be realistic about
the effects that EPAs can have on exports.

Even the most far-reaching and innovative trade agreement can only do so much to promote
exports. This also depends on the ability to carry EPA’s forward into national industrial
policies. National policies pursued by different African governments have shown varying

%7 Here, the EC has negotiated an ambitious and comprehensive agreement with Caribbean countries,
but this agreement has hardly been implemented, due to insufficient capacity and interest on the side of
the ACP countries (interview with EC trade policy officer, held on ¢ March 2020).

648 Ecorys (2021), Chapter 2, p. 35.

%49 Ecorys (2021), Chapter 2.
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degrees of success. For EPA negotiations to facilitate national industrial development, it is
important for governments to develop and implement well-designed national industrial
policies, within the space created in the EPAs. To do so may require additional institutional
capacity building to design and implement targeted support and policies.

« Explore alternatives to (the current form of) the EPA and EPA negotiations.

A possible consideration is also to eschew EPAs with those regions and countries unwilling to
ratify and apply an EPA. Instead, the EU could expand market access under GSP, available to
all developing countries. Although this would not offer the same level of market access as an
EPA for African countries, it would not require them to open their markets to EU imports,
thus taking away some of their current concerns around EPAs.

« Ensure continuous and inclusive dialogue between the EU and African countries,
where interests of different stakeholders are well presented.

Results from the dialogues organised by ICTSD have been valuable, providing scope for
different groups of stakeholders, including civil society and the business community, to share
their views and express their interests. Inclusive and frequent dialogue between the EU and
African countries similar to dialogues organised by ICTSD allow for enhanced awareness and
continued collaboration. The African countries may not always prefer the inclusion of a wide
base of stakeholders, but this varies per country. It is important for the EU to be aware of
these country-specific preferences and to structure the dialogue accordingly. Furthermore,
support to regional organisations and think tanks that provide useful input (e.g. expertise,
research and their local networks) can enhance the quality of these dialogues.

« Identify and recognise the challenges that come with taking on a dual role as an honest
broker and an EU member, and learn from the unintended effects.

Itis difficult to play the honest broker in the context of the negotiations, given that the
Netherlands is also involved as a member of the EU. It is important not only to think carefully
about what can be done (can the obstacles be addressed, and if so, how?), but also consider
what parties and stakeholders must be involved or informed — as well as what potential
counter effects or unintended effects may occur, and how these can be mitigated.

For instance, consult relevant stakeholders and enhance communication with the EC.

nvolve the EC to reduce friction and better integrate the Dutch position at the stage of EC
policymaking.
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This evaluation has presented a review of Dutch trade and investment policy, covering the
period 2013 to 2019, complemented with some important, more recent developments.

It identified which trade and investment policy issues were prioritised by the Netherlands,
and why, and how the Netherlands subsequently established its position. Moreover, we
examined to what extent the policy goals on these issues were achieved and whether there
was policy success, notably in influencing EU positions, but also in terms of setting the
agenda and achieving results in trade negotiations more widely.

The purpose of this chapter is to provide observations, general conclusions (leaving the
specific conclusions of the case studies to the previous chapters), and recommendations
around three topics: policy priorities and coherence, Dutch policy success in the EU and
capacity. These observations are shown in boxes with examples from Dutch practice.

The three topics recurred throughout the policy reconstruction, the case studies and during
interviews, and are highlighted in this final chapter to suggest how to enhance the
policymaking process.

Grounded in evidence from the five specific case studies, the observations, general

conclusions and recommendations are valid at a higher level and go beyond the case studies.

They provide guidance and food for thought and will hopefully inspire policymakers, in

particular at the DGBEB, to advocate Dutch priorities more effectively, to enhance policy

coherence, acknowledge trade-offs, and reduce gaps between the policy goals and results. [157]

Case studies as a basis

In the case studies, we examined Dutch policy success at different stages of policymaking,
from agenda-setting, to adoption of policy proposals, and in some cases policy
implementation.®° Determining whether efforts to influence policy were successful was
often challenging, so that these cases mainly identified the most conspicuous Dutch efforts
and signs of policy success or lack thereof. In particular, we could not identify with certainty
whether Dutch interventions at the level of the EU were decisive and to what extent results in
Dutch priority issues could be attributed to the Netherlands, because, on most topics, similar
positions were taken by the European Commission and other member states from an early
stage.

Overall conclusions from the five case studies regarding the success of Dutch interventions in
contributing to the EU agenda, EU positions and international negotiations are reflected in
the executive summary and will not be reiterated here. The complete findings on these case
studies are presented in Chapters 4-8.

The five case studies were: trade and sustainable development chapters in free trade
agreements, trade defence instruments, investor protection and investment dispute
settlement, the trade in services agreement and the economic partnership agreements with
African regions.

5 For a detailed description of the methodology, see annex 1 to this report. The stage of policy
implementation was found to be of limited relevance only in some of the five case studies, notably TDI.
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Policy priorities and coherence, Dutch policy success in the EU and capacity

The observations, conclusions and recommendations in this chapter reflect recurring and/or
overarching issues. The first set of recommendations concerns policy priorities and policy
coherence. Policy coherence was a recurring theme throughout the case studies, because
non-trade priority concerns,®" such as sustainability and the interests of developing
countries, may conflict with —and have to be weighed against — (national economic) trade
interests. Moreover, policy coherence is at the heart of the combined policy agenda for aid,
trade and investment of the Netherlands. It is also at the heart of the I0B policy review of the
BHOS budget article 1, which this study feeds into. This confirms its relevance. In fact, the
issues of policy coherence and conflicting interests were already noted in Chapter 2.

The second set of topics concerns Dutch policy success in EU trade and investment policies,
which was the starting point and main initial question of this evaluation. The third topic
concerns capacity. Staff capacity appears to be crucial, and a lack thereof is an obstacle for
effective interventions. We will finish this chapter by looking ahead, presenting overall
considerations on the future of trade negotiations against the background of current
geopolitical developments.

9.1 Policy priorities and policy coherence
|158 |
9.1.1  Operationalising the trade and investment policy

The three overarching aims of the Dutch BHOS policy were: (1) eradication of extreme poverty
in a single generation; (2) sustainable, inclusive growth all over the world; and (3) success for
Dutch companies abroad. More specifically on trade and investment, the Netherlands wanted
to play its part in concluding bilateral (EU) free trade agreements, internationalising the
Dutch private sector, attracting foreign direct investment and protecting Dutch investments
abroad.®*

Policy goals at a lower level, as relevant to the five specific case studies, tended to be
formulated rather broadly and without a strategy or intervention logic on how to achieve
these goals. There was little indication as to how the Netherlands planned to achieve the
policy goals, underlying objectives and targets. Nor was it specified what the desired results
and common threads and bottom line were for current priority issues in these five specific
policy areas. Consequently, overarching policy goals and priorities have not been
systematically translated into actual policy positions. For instance, while the Netherlands
promoted gender equality and the interests of developing countries in general, IOB did not
find evidence of Dutch interventions at the working level reflecting specific proposals on
these two topics.

%' ‘Non-trade concerns’ here means that these issues are not classic economic, national interests or classic
business interests in trading.
52 See Chapter 2 for a more detailed review of Dutch international trade and investment policy.



Trading interests and values

Recommendations

1. Operationalise the policy priorities in a consistent manner: trade and investment policy
can be elaborated in a more systematic manner. This is especially relevant for priority
themes and important negotiation processes, and can be executed by formulating
overarching goals, objectives and concrete targets, strategies to achieve these, and
timelines. Drafting framework instructions will support this approach.

2. Maintain a limited number of policy priorities, to make it possible to formulate clear
messages, and promote issue ownership and a visible profile within the EU (as is already
the case with sustainability chapters). A limited number of priorities, and the
operationalisation of these priorities into objectives and positions for specific files,
could also enable a focused implementation of policy.

Box 9.1 Good practices and lessons learned

1159
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9.1.2  Balancing conflicting interests

Policy coherence has been a long-standing objective of the Netherlands. Making policy
priorities operational requires elaborating a strategy on how to deal with potentially arising
conflicting interests or trade-offs between policy goals. National economic interests can
clash, for instance, with the interests of developing countries (as explained in the text box on
advocating their interests below), and the interests of companies can clash with some public
interests that are defended by civil society. Our findings show that trade-offs or synergies in
decision-making do not appear to have been made explicit or calibrated in a systematic
manner.

The Dutch Trade and Investment Board (DTIB) and the Broad Trade Council (BHB) do offer
non-state actors, including civil society, a chance to meet with policymakers on a regular
basis, to discuss trade policy or raise issues such as non-trade concerns (see Chapter 2).
However, there is no up-to-date assessment framework to weigh trade and investment
priorities against development and foreign policy, or to promote the overall coherence of
Dutch trade and investment policy with development policy and foreign policy. Using such a
framework would help decision-making.

For instance, when non-trade concerns, such as sustainable and inclusive development,
gender and RBC, conflict with trade concerns, an up-to-date assessment framework could
help to enhance coherence between policy priorities. In interviews for this evaluation, no
evidence was found that the assessment framework on trade and non-trade concerns from
2009 is currently actively used.® This is remarkable given the fact that these issues are
cross-cutting priorities for the Netherlands, which would benefit from the active use of such a
framework. In 2018, development-friendly trade agreements, including non-trade concerns,
were identified as one of the priorities for policy coherence.®* However, when negotiating
partners refused to integrate specific, concrete sustainability commitments, the EC and
member states failed to insist on their inclusion and instead prioritised the need to reach an
agreement.

3 |n 2009, the Dutch cabinet presented a policy position regarding non-trade concerns (NTCs) and trade
(Tweede Kamer, vergaderjaar 2008-2009, 26 485, nr. 68), arguing that these concerns deserved attention
because of their intrinsic value and because too little attention for NTCs could eventually undermine the
societal support for the multilateral trading system. For unilateral trade measures, an actual assessment
framework was presented. However, since the introduction in 2009, no updated assessment framework
has been introduced and some interviews with policymakers working at the MFA have confirmed that the
framework is no longer being used (interviews with Dutch policymakers working at the MFA, held 7 and 14
October 2019. One employee at DGBEB did say that the framework was still valid (June 2021).

¢ Government of the Netherlands (2018). The 2016 Action Plan on policy coherence already identified areas
where conflicts might arise.
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Trade-offs and clashing interests may also occur (see Chapter 2)** in terms of policy
coherence between the three policy fields of aid, trade and investment policy. However,

an up-to-date assessment framework (or Theory of Change) to identify, reduce and weigh
possible trade-offs and incoherencies between Dutch development policy and trade and
investment policy does not exist, even though defending the interests of developing
countries in international trade is an explicit policy priority (see also the text box below).®

Box 9.2  Advocating the interests of developing countries

1161

Potentially conflicting interests were a recurring issue in the five case studies. Inconsistencies
among the different areas were not clearly solved in operational policy guidance, as just
explained in g.1.1. For instance, in the case study on investment protection and investor duties
(Chapter 7), it was evident that steps have been taken in the right direction, but policy
coherence remains a challenge. When trying to update bilateral investment treaties,

Dutch representatives have to weigh the aspiration to insert non-trade concerns against the
risk of not getting any agreement, because such proposals have often encountered opposition
from negotiating partners. Another challenge in coherence is illustrated by the EPAs.

55 This was also concluded in the IOB study: ‘Coherence or co-existence? A study on the implementation of
the aid, trade and investment agenda in three transition partner countries: Bangladesh, Ethiopia and
Kenya’, which identified the difficulties experienced to serve aid objectives and trade and investment
objectives concomitantly (see: IOB, 2021). https://www.tweedekamer.nl/kamerstukken/brieven_regering/
detail?id=2021206438&did=2021D14248

656 MFA (2018).
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Minister Ploumen offered to act as an honest broker, to advance the interests of developing
countries, while those interests may clash with the EU’s economic interests — and the
Netherlands itself was, of course, also part of the EU party in the negotiations.

Because there is currently no up-to-date assessment framework to help prioritise objectives in
the face of trade-offs, not all non-trade concerns can be effectively integrated into trade and
investment agreements in practice, let alone translated into trade disciplines that are
implemented and enforced. This is especially problematic when the obligations and rights of
the countries concerned are at odds according to different agreements, and when negotiating
partners strongly object.

Close collaboration between the Directorate-General for International Cooperation (DGIS)
and the Directorate-General for Foreign Economic Relations (DGBEB) is recommended to
identify potential trade-offs and address policy incoherence. When the BEB moved to the
Ministry of Foreign Affairs (MFA) in 2012, the main responsibility for raising specific interests
of developing countries was given to BEB/IMH, which also has the responsibility for policies
promoting commercial interests. This puts the responsibility for the assessment of diverging
policy objectives mainly in one hand: which has the potential to enhance coordination and
coherence and create synergy, but also comes with the risk that development cooperation
objectives are not represented to the extent they were before, even though policy notes on
trade and development highlight these topics. Policymakers need to be acutely aware of the
possibility of conflicts and trade-offs between policy goals when policy positions are
formulated and expressed at negotiating tables. They must take into account issues related to
sustainable development and the interests of developing countries. This requires identifying,
and avoiding as much as possible, any potential conflicts and trade-offs, for instance in an
up-to-date assessment framework. Similarly, given the importance of geopolitical
developments on trade and investment policy (see Chapter 3), these developments must be
taken into account as well.

Recommendations

3. Integrate goals and commitments, such as those expressed in policy notes, more
systematically into trade and investment policy, including sustainability, climate change,
gender, labour rights, human rights, responsible business conduct and due diligence.

« Identify potential synergies and trade-offs between Dutch policy goals in a systematic
manner. When and where trade-offs exist, they should be identified early on and
weighed in a transparent and systematic manner. Deal more explicitly with trade-offs
and synergies among the interests of business, citizens, consumers, government
authorities and the environment. Address possible inconsistencies between
obligations in various international agreements and ambitions on non-trade
concerns, on the one hand, and measures to support Dutch companies and to attract
foreign investors, on the other hand.

 Update or redesign the existing assessment framework (2009) on how to deal with
trade-offs between trade and non-trade concerns and/or between the different policy
objectives of Dutch aid, trade and investment policy and among trade policy,
development policy and foreign policy.
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« Acknowledge the limits of the influence of trade agreements — and trade policy in
general — on other policy areas. Non-trade concerns cannot always be translated into
disciplines in trade agreements or in unilateral trade sanctions.

4. Ensure that development issues are taken into account for a balanced and coherent
position on trade files in the EU, as well as foreign policy (Directorate-General for
Political Affairs, DGPZ) issues. Close collaboration and consultation on a regular basis
between DGBEB and DGIS and DGPZ is key to promoting the integration and coherence
of all MFA policies.

Box 9.3 Weighing various and conflicting interests

1163 |

9.1.3  Adjusting formal positions to changing circumstances

This evaluation has shown that Dutch positions, once formulated in instructions for the
Trade Policy Committee and/or so-called BNC fiches, were often maintained for months, or
even years. This led to a repetition of the same positions, with the same phrasing, dozens of
times in EU meetings such as the TPC. Whereas taking a firm stance early on in negotiations
can be a good tactic, continuing to hold on to this firm stance, also in the later stages of
negotiations, not taking changing contexts and proposals into account, can create undesired
effects — such as being much less involved in ongoing negotiations. Most conspicuously, this
was discussed in the case of trade defence policy negotiations in Chapter 4 (particularly in the
proposed non-application of the lesser duty rule), and in Chapter 7, related to the investment
court system. At the same time, in several case studies we noted that instructions changed
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overnight, often at the later stages of negotiations. In those instances (notably ICS and TiSA),
the Netherlands went along with compromise proposals and/or EC proposals, seemingly in
silent agreement. In response to IOB’s findings, BEB suggests that in the run-up to such
compromises there usually was a period of informal contact where solutions were drafted
without formally changing instructions.®”

Negotiations require some room for manoeuvre, adjustments to changing contexts and
possible trade-offs between policy issues. Multilateral trade and investment negotiations are
complex and can last many years. Changes in circumstances require careful alterations in
standpoints and they may require adjusting ambitions and directions, for instance setting
intermediate objectives along the way towards the ultimate goal. This was illustrated by the
case of investment dispute settlement and the proposal for a multilateral investment court
(Chapter 7).

Recommendations

5.  Draft general guidance and framework instructions for a number of priority issues and
negotiations, delineating the bottom line, thus allowing Dutch representatives in EU
negotiations to compromise on those issues without having to consult senior
management. Consider setting less ambitious, interim objectives towards achieving
ultimate goals.

6. Review policy positions regularly and tailor them to circumstances when and where
needed. When taking a pragmatic approach in the end, leaving references to non-trade
concerns out or having a change of heart due to changed circumstances, be transparent
about your decisions and underlying motives.

Box 9.4 Pragmatic practice and lessons learned

Pragmatic practice

+ Often, negotiating partners of comprehensive free trade agreements objected to
sustainability and human rights commitments that the EU proposed (e.g. related to
the FTA with Japan) as well as proposals to include references to an investment
court system. Sometimes, the EU introduced sustainability and human rights
commitments in other international agreements, for example by including
references to the ILO core conventions. Occasionally, the EU considered the
possibility of trade measures (sanctions) to enforce such commitments.
When negotiating partners rejected such texts and the EU’s proposals would have
prevented the conclusion of any agreement, pragmatism ultimately prevailed:
the EU’s proposals were dropped. In the case of investment dispute settlement,
references were left out of the agreement with Japan only when it could accept the
old system (ISDS).

+ The Netherlands adopted a case-by-case approach to references to investor-state

57 According to a comment by BEB, formally changing instructions is too burdensome an administrative
process. 0B could not verify to what extent informal contacts and undocumented changes in position
took place.
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9.2 Dutch policy success in the EU
9.2.1  Promoting priority interests

As explained in Chapter 2, the European Commission speaks and acts on behalf of the EU and
its member states on trade and investment matters, especially in the WTO, including on
bilateral free trade agreements. The Netherlands mainly operates in the context of the
Council of the European Union and its policymaking bodies.®® Dutch efforts therefore focus
on promoting the Netherlands’ policy views in the mandate of the EC for negotiations with
third countries. Coalition-building with other member states is important in this context,
since the EU Council has the ultimate decision-making power to approve the agreements
once they are negotiated (alongside the European Parliament).®® Member states have the
greatest influence when they start advocacy at an early stage in the policy cycle. Once there is
a proposal by the Commission, it is difficult to completely change it.%% '

Avocal stance on some priority topics gave the Netherlands visibility and influence on the
EU’s agenda. However, a considerable part of the Dutch instructions and reports that IOB
studied showed a rather reactive approach of the Netherlands to EC proposals, rather than it
proactively setting the agenda and advocating from the start. Even when clear priority topics
were identified (sustainable development, gender, modernising ISDS), there did not seem to
be a clearly articulated Dutch vision on the desired direction and strategy of the EU on these
priority topics. Although there might be strategic thinking at a higher, managerial and
political level, such thinking was not explicit in the documents analysed for this study.®=
This could be partly attributable to the high turnover of some policy officers, as for instance
identified in the EPA case study, which consequently resulted in a lack of institutional
memory.

The observation that a strategy was largely lacking is relevant, since strategic thinking is a
precondition for anticipating developments and formulating Dutch positions in a timely
manner. An important issue requiring such strategic thinking is how to deal with Brexit:*%
the Netherlands has lost an important liberal ally in the EU, but at the same time, Brexit can
provide an opportunity for the Netherlands to become a more prominent player, for instance
if it wants to be a leader of the liberal contingent in the EU.%%

58 MFA (2013), p. 16.

59 The Council applies qualified majority voting in most areas to mandate the Commission to start
negotiations and adopt negotiating results, in conjunction with the EP, and national parliaments in case of
ratification of mixed competence agreements — which in essence introduces a veto possibility. Note that
the Council has to approve negotiating mandates and that the European Parliament (and in some cases
national parliaments) only has (have) to approve agreements after their conclusion.

660 See, for example, Baumgartner and Jones (1993); Baumgartner and Jones (2002); Baumgartner et al.
(2009); and Kingdon (1995).

%1 Konig et al. (2006), p. 553-574.

%62 Including all TPC instructions and meeting reports since 2013.

663 A Brexit task force and network of focal points was set up in the MFA, but institutionally it did not fall
under DGBEB.

%64 Europa Nu (2020); Clingendael Spectator (2021).
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In the case studies, we did not come across systematic strategic reflection on lessons learned,
which could help to increase Dutch influence and impact. This could be partly attributable to
the fact that there is a high turnover rate among policy officers, whereas networks and
coalition-building (including at the political level) are key to success,*® and they require
time.* Formulating a clear strategy on how to engage with like-minded and non-like-
minded countries could help increase Dutch influence.®

Amore proactive stance

On some priority topics, the Netherlands did take a more proactive stance, for example by
writing letters to the European Commission and writing position papers (sometimes together
with other member states), or by responding more extensively to policies and initiatives in
support of the proposal by the EC (trying to convince other member states, for example).

In specific instances where an extra effort was made, the Dutch influence was notable.

On those occasions, the Netherlands did set the agenda and helped prepare EU positions

on its topics of interest or managed to move the EC position closer to the Dutch position.

For instance, the Netherlands helped kick-start the debate on moving towards an ICS system
within the EU around 2015 (Chapter 7) and was a leading member of the group of like-minded
countries that pushed for the liberalisation of services around the time of the TiSA
negotiations (2016) (Chapter 6). Furthermore, Dutch efforts to improve sustainability
provisions and include effective TSD chapters in comprehensive bilateral trade agreements
are well known and were quite successful (Chapter 5). Also, the Netherlands contributed to
putting gender and responsible business conduct on the international trade agenda.

Moreover, the five case studies have shown that the Netherlands advocated enhancing
transparency, and quite successfully so, not only in the implementation of disciplines,

but also during the phases of internal EU policy development (the negotiating mandate),
the actual negotiations (e.g. negotiations on EPAs, TiSA and trade defence instruments) and
sometimes the implementation of policy (e.g. trade defence).

While the EU highlights the importance of transparency, the EC tends to keep draft policies,
positions and conditional offers close to its chest, especially when trade-offs have to be made
between divergent offensive and defensive interests. This creates issues with transparency
and accountability to the public. And it makes it difficult for member states, civil society and
parliaments to hold the EC to account. In several case studies, the Netherlands insisted on
more transparency in the Commission’s way of working: publishing the negotiating mandate
and sharing draft proposals or treaty texts in a timely manner. This concurred with the EC’s
own desire to become more transparent, but Dutch influence probably helped them do so.

%65 Jenkins-Smith et al. (1991), p. 851-880; Junk (2019), pp. 660-764; Sabatier (1988), p. 129-168.
666 Weible et al. (2012).
667 See also: Hage (2013), pp. 481-504.
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Recommendations

7. The following matters could be taken into account better and more systematically, when
drafting policies and strategies to enhance the MFA’s strategy and influence, especially
on priority topics in trade and investment.

« Carry out a stakeholder and context analysis at the outset of each process, before
negotiations start, and update it on a regular basis (for instance, taking into account
the changed positions of major economies such as the US and China).

« Setup astrategy and a tactical plan for priority negotiations, within the limits of your
staff capacity. Align the timing of your interventions in the EU and WTO with key
events or opportunities, such as ministerial meetings. Adjust the strategy to changing
circumstances.

« Build relations, embrace cooperation and set up coalitions, within and outside of the
EU. Draft a strategy on how to engage with like-minded and less compatible countries.
- Consider setting up a group of member states to get a blocking minority in the EU,

if you are willing to accept the consequences and if no outcome would be preferable
to a bad outcome.

- Inside the EU, also work with less compatible countries to get information on their
positions and build a relationship, explore deals in other dossiers and perhaps
increase your leverage.

- Decide which issues, and how and when, you will engage on issues politically, at the
ministerial level, which is often the appropriate place to make deals.

« Start lobbying efforts from the beginning for optimum effect and dedicate sufficient
staff resources to priority topics and campaigns.

« Bestrategic in all of your efforts, making smart choices and selecting which events are
important to attend, given that staff capacity on trade issues is limited.

- Distinguish between formal and informal discussions, important and non-
important meetings. Carefully select which policy meetings to attend from
The Hague and at a higher level, instead of only the Permanent Representation
to the EU and to the WTO, and engage Dutch embassies in EU capitals more.

8. Engage actively with the Commission on priority topics to have an influence on trade

and investment policy.

» Hold the EC to account: demand transparency and the sharing of draft proposals and
information on progress on a continuous basis, in particular on priority topics.
More detailed and more frequent updates to the public on Dutch and EU negotiating
positions would increase transparency.

 Engage systematically in discussions with various parts of the Commission on priority
issues, providing feedback on substance.

Box 9.5 Good practice

The case studies contained some examples of working together well at the
ministerial level with France and Germany, e.g. on the investment court system in
2015 (Chapter 7), and on trade, social-economic effects and sustainable development
in 2020 (but that was after the reporting period; Chapter 5).
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The TDI case study identified the Netherlands’ value in being critical and holding the
EC to account, for instance by demanding the EC to ensure the proper use of and
provide sufficient evidence for the application of TDIs. For instance, the Netherlands
asked the EC to provide more information on the extent of the use of
non-application of the ‘lesser duty rule’ (as part of the TDI reforms), and provide a
cost-benefit assessment of the effects. Furthermore, the Netherlands was critical and
demanded more transparency during the implementation phase of TDI policy. It
requested more evidence to substantiate the claims for trade defence measures in
response to Chinese dumping practices for e-bikes.

9.3 Capacity
9.3.1  Capacity and staff turnover

The issue of capacity directly affects the quality and effectiveness of Dutch policies and

interventions. The number of dedicated staff for trade and investment policy in the MFA and

the permanent representation to the EU is relatively small and turnover in The Hague is high.

For the period under evaluation, BEB/IMH has had an increasingly diminishing number of

dedicated staff for trade and investment files such as the ones related to the WTO, and the PR |169 |
EU only has one full-time staff member working on trade, while other member states usually

have significantly more.®®® Limited staff capacity may be one of the reasons that instructions

on the topics of the case studies were not always up to date.

One of the advantages of the close proximity of The Hague to Brussels is that IMH policy
officers can often directly participate in deliberations, for example in the TPC or in working
groups. Of course, this helps them a great deal to build experience and to network and allows
IMH officers to support their colleagues at the PR EU. At the same time, several interviewees
mentioned that many of the important discussions take place outside of the formal meetings.
To truly stay on top of things, policy officers should continue to invest in informal contact
with other member states, the European Commission, and with their colleagues at the PR EU,
when travelling to Brussels. It is worthwhile to devote considerable time to informal
meetings — time which representatives from The Hague (according to interviews) may not
have.

In addition, we note that the DGBEB’s move to the MFA in late 2012 may have increased the
turnover rate of trade and investment experts.*° Policy offers at the MFA do not usually get

68 DGBEB staff comments that WTO capacity decreased because little happened in the WTO over the past
few years, while they say that the overall number of staff at the relevant unit has probably slightly
increased, and that Dutch representatives often travel to Brussels, thus compensating for the difference in
capacity with other member states.

%69 Another reason that BEB brought up (in response to a draft version of this report) is that it is their
conscious choice not to update formal positions while informal negotiations are ongoing.

70 MFA staff turnover is usually every three to five years (seven at most).
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much training in trade and investment policy, nor are they able to build up much experience
in these complicated dossiers over the different postings during their career. By contrast,

the Commission’s Directorate-General for Trade often has career staff with a much longer
tenure, who have particular areas of expertise, and decades of experience in different trade
negotiations and policy areas.

Some external interviewees mentioned that Dutch representatives were generally very
capable and skilled and were able to provide valuable input for Commission proposals and
provide counterweight to more defensive member states. This is an achievement, given the
limited capacity and staff turnover. The Netherlands needs to invest in its institutional
memory and maintain a critical mass of qualified, experienced staff, if it wants to maintain
substantial influence in the EU, among like-minded and in the liberal block of member
states, if it wants to help keep the EU on track and in line with Dutch priorities, and if it wants
to balance different interests carefully and promote a sustainable global trading regime.

9.3.2  Policy reality versus actual reality

In trade matters, the political reality in The Hague is often quite different from the complex
and changing reality in Brussels and Geneva, where compromises are needed to make any
progress. It is therefore wise for the DGBEB to maintain close contacts with the Dutch
permanent representations — as they say they do —and (Dutch) staff at the EU and the WTO
and other international organisations, as well as delegates from third countries. Geneva
offers good opportunities for direct contact with non-EU delegations, meaning that Dutch
representatives working there can help gather information. Close cooperation and a solid
exchange of information with the permanent representations is of the utmost importance,
as is frequent informal contact with other delegates and experts, especially to help draft
compromises. While BEB officers do their best, the capacity to do so is limited.

Recommendations
If the Netherlands wants to achieve its ambition and take up the role of the leader of the
liberal contingent in the EU, for example, then it needs to increase its capacity for
policymaking, position-taking and representation. The MFA needs to ensure that sufficient
staff and expertise are available to formulate and adapt policies and instructions, especially
by increasing the number and continuity of staff at DGBEB/IMH for trade and investment
policy and WTO files.
« Ensure institutional memory, consistency and continuation of Dutch position-taking.
Ensure systematic information-sharing and a thorough handing over of files.
» Promote specialised knowledge and career paths, letting officers build a relevant network.
Offer specific training on trade and investment dossiers.
» Work with Dutch staff at the EU and international organisations, especially the WTO,
to gather information, get their expert insight and promote Dutch interests.
« Support strategic secondments of national experts at DG Trade to build up experience and
networks, with a view to promoting Dutch interests.
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» Make optimal use of staff and expertise at the PRs to the EU and WTO. Remain in close
contact, (continue to) consult them frequently and provide them with clear and up-to-date
guidelines.

9.4 Geopolitics, multilateralism and open plurilateral agreements

Given the importance of the geopolitical context, this final section offers some reflections by
the evaluation team on the changing circumstances in the international trading system,
agreements and relations, with an eye to the future of trade negotiations.

In a changing world, with major economies that do not always play by the rules, such as the
US and China, and cross-cutting, existential issues such as digitalisation and climate change
that must be taken into account, a renewed effort is needed to update the multilateral
rulebook on trade policies and level the playing field for trade measures. The most important
organisation in that respect remains the World Trade Organization, keeping in mind that
preferential trade agreements (outside of the WTO) cannot fully address the negative effects
of international policies — and that they could even reinforce the formation of regional
blocks.

Now that the US (Biden) administration has started to embrace multilateralism again and a
new Director-General of the WTO has been appointed, the first priority for the European
Commission is to revitalise and modernise the WTO. This is especially important since there
is currently no functioning Appellate Body, making it difficult to resolve bilateral trade
disputes. Another priority of the EC is to stimulate multilateral rule-making and governance
on services, digital trade and investment facilitation.®”

In this context, the EU Trade Policy Review of 2021, with an annex on reforming the WTO,3
provides a clear roadmap for the years ahead. The Commission feels that negotiations in the
WTO should first modernise the rules on e-commerce, investment facilitation, services
domestic regulation, as well as rules on the role of the state in the economy (i.e. subsidies).
After that, the focus could shift to advancing liberalisation on goods and services.*”

The Commission believes that ‘progress can be best achieved through different processes,

in particular open, plurilateral agreements’.¢”> Note that the EC continues to emphasise
plurilateral agreements within the context of the modernised WTO (both in rules and
measures of enforcement), signifying that multilateralism will remain key.*”° As observed in
the BNC fiche, this EC roadmap is in line with Dutch policy priorities and is fully supported by
the Netherlands.®”

57 EC (2021b).

672 |bid.

67 EC (2021a)

7 This approach thus breaks with the idea of a ‘single undertaking’, which according to the EC ‘has failed to
deliver’.

75 EC (20213), p. 8

7 EC (2021a); EUI Global Governance Programme (2021).

577 MFA (2021).
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However, progress in WTO negotiations — with consensus based decision-making — has
proven to be extremely difficult. Coalitions of the willing have therefore started to debate
issues in smaller groups and in plurilateral negotiations on a sector- or issue-specific basis.
As EC DG Trade Acting Director Ignacio Garcia Bercero mentioned during a webinar on the
Trade Policy Review, ‘flexible multilateralism’, led by like-minded front runners, offers many
advantages, and progress in small groups of countries is bound to be much quicker than in
the WTO membership as a whole; but it also raises concerns about non-participants being
negatively affected.®® The concept that ‘nothing is agreed, until everything is agreed’, which
is the leading principle in the WTO Doha Development Agenda, does offer some protection
for developing countries’ interests. However, it comes at the price of a very slow pace: the
convoy moves at the speed of the slowest ship, or does not move at all.

The case study on TiSA (Chapter 6) has shown that negotiations on horizontal disciplines
affecting all WTO members should best take place in open-ended working groups at the WTO
—and not in closed meetings among a selective group of countries — to allow for widespread
support and truly global agreements. In addition, when plurilateral agreements are
negotiated, participants need not be overly concerned about ‘free riders’ — countries that may
profit even if they do not offer market openings themselves, as long as a substantial part of
the global market in a sector is covered. If free-riding countries cover only a small share of the
market concerned and if they are poorer developing countries, they should arguably be
allowed to benefit from the application of MEN and national treatment. The Netherlands, 172
with trade and development policy combined under one minister, could play an important
part in reminding the European Commission, other member states and third countries of the
interests of developing countries.

New coalitions and new ways of working

While multilateralism remains an important policy priority of the Netherlands and the EC,
and there is an increased focus on plurilateral agreements, economies today seem to be
operating more and more in competing regional blocks, with the US, EU and China operating
as the dominant centres of these blocks (see Chapter 3). Increasingly, the markets of these
regional blocks are being integrated, while regions have started to regard other regions with
suspicion.

A shift towards plurilateral discussions and negotiations on the governance of specific sectors
or issues could offer a more attractive alternative to comprehensive FTAs. The practice of
so-called Joint Statement Initiatives (JSIs)*® could ultimately provide a basis for formal open
plurilateral agreements (OPAs) in the WTO. Open plurilateral agreements could provide an
institutional framework for collaboration among national authorities, for transparency,
mutual review and learning — while not subject to dispute settlement. In parallel,

78 EUI Global Governance Programme (2021).

79 One example concerns proposals by developing countries to negotiate disciplines on the protection of
traditional knowledge and biodiversity in intellectual property rules: they were never taken up.

%8 Different groups of WTO members launched joint initiatives on three issues — electronic commerce,
investment facilitation and MSMEs as well as services domestic regulation - kick-started by the 2017
Ministerial Conference, adding to an earlier JSI on gender (WTO (2017)).
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WTO members could agree on enforceable multilateral principles to ensure that OPAs are
compatible with an open global trade regime. Such an OPA mechanism could also be a
constructive way forward to defuse the controversial use of trade policy instruments for
climate change initiatives (such as carbon taxing).*®

However, if geopolitical trust among economic regions does not increase, global agreement,
increased multilateralism and even OPAs are unlikely to emerge.®*2 The EU and the
Netherlands will have to identify how they can best advance their policy priorities in trade and
investment governance, including the pursuit of non-trade concerns such as sustainability,
responsible business conduct and gender, against this background of various and overlapping
free trade zones, overlapping and potentially conflicting international obligations, shifting
alliances and geopolitical tensions.

In conclusion, the new leadership at the WTO, the recommitment by the Biden
administration and the EC’s recent Trade Review are reason for cautious optimism.

They provide opportunities for the Netherlands to continue to play its role in strengthening
global economic governance.

%81 Alliances of countries that jointly pursue their nationally determined contributions in the Paris Agreement
could make explicit in an OPA how trade sanctions will be applied among the members of the OPA to reach
the agreed decarbonisation targets. See for more information: Hoekman and Sabel (2021).

82 Remarks by Martin Sundbu, of the Financial Times, at the EU Trade policy day (EC (2021¢)).
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Desk research

Desk research was conducted by reviewing different kinds of policy documents to contribute
to the findings for all sub-questions. A broad range of policy documents was studied,

from letters to parliament, answers to questions by parliament, policy notes, speaking points
and minutes of different committees (at the national, EU and WTO levels), and internal
communications. To analyse these documents in a structured way, IOB used the coding
software MaxQDA. The output of these analyses were used for the policy reconstruction and
the overview of the actors involved (Chapter 2) as well as the five case studies (Chapters 4—9).
Except for the speaking points and minutes of committees at the EU and WTO levels and the
internal communications, these documents were publicly available. Instructions and
speaking points (to the extent available) for the Dutch delegation in EU meetings and the
minutes from these meetings were compared and analysed for the overview of and
motivation behind specific policy issues and for the case studies. These documents were
mainly collected from the MFA archives. Additionally, a review of trade and investment
literature®s was fed into the analysis of the policy issues, as well as into the analysis of policy
coherence and external developments (Chapters 2 and 3).

The consultancy firm Ecorys was commissioned to conduct a background study®® informing
0B about external developments influencing Dutch policymaking on trade and investment.

Stakeholder mapping

A stakeholder analysis was used to identify all relevant actors involved in the policy process in
the Netherlands and in the EU, but also to gain insight into their policy goals and mutual
relationships. The stakeholder mapping consisted of two categories: stakeholders within the
governmental sphere and stakeholders in the private sector and civil society. Stakeholders
within the governmental sphere include policymakers at the relevant departments within
MFA and other ministries, members of the different councils involved in policymaking at the
national level (i.e. the Interdepartmental Council for Trade Policy and the EU Coordination
Committee), at the EU level (such as the European Commission, TPC (SI), FAC Trade, other
member states, the European Parliament) and at the WTO level (e.g. the WTO Secretariat).
Stakeholders in the private sector and civil society are actors who, by means of lobbying,

try to influence Dutch policymaking. Examples are the Dutch employers’ federation VNO-
NCW, the Brussels-based business association BusinessEUROPE, NGOs such as Greenpeace,
the Dutch employees’ federation FNV, and think tanks such as the Geneva-based International
Centre for Trade and Sustainable Development (ICTSD). %

An exploratory overview of policy issues

As preparation for the Terms of Reference, 10B held exploratory talks with policymakers who
work at or used to work at the Department of International Trade Policy and Economic
Governance (IMH) of the DG for Foreign Economic Relations (BEB). The purpose was to create
an overview of trade and investment policy issues that Dutch policymakers focused on in the

%83 Regarding the specific policy issues the Dutch government focuses on.

84 Ecorys (2021).

%5 |n November 2018, ICTSD shut its doors. However, its former employees could still provide us with
valuable insights on the Dutch and European role a WTO negotiations.
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research period. On the basis of these talks, several issues were identified, including
sustainable development,** gender, investor protection and duties,* trade in services,
public support for trade and investment agreements, the implementation of trade
agreements, transparency and accountability, Trade-Related Aspects of Intellectual Property
Rights (TRIPS), economic partnership agreements (EPAs), e-commerce, trade facilitation and
the coherence between trade and investment policy and the interests of developing
countries.

Case studies

Out of all the trade and investment policy issues identified by the policymakers in question,
five issues were selected for in-depth analysis. The analysis was done in the form of case
studies. For the selection of these cases, the following aspects were taken into account:

(1) extent of active work by policymakers on these issues in the period 2013up and until 2019;
(2) coverage of both trade and investment issues; (3) coverage of issues at both the EU and
WTO levels; and (4) coverage of issues where the final outcome appears to be in line with the
Dutch position and issues where this does not appear to be the case (whether at the agenda-
setting, policy formulation, policy outcome or implementation level). Where relevant,

we looked beyond 2019 to take other important developments into account.

Of course, as discussed under the limitations in Section 1.5, possible bias in the selection of
cases could occur, given that the selection was based on the identification of issues by
policymakers. At the same time, if this evaluation did not observe effects of Dutch efforts on
issues that policymakers have been actively working on, it is highly unlikely that such effects
would have been observed on issues they have not been actively working on.

For each of the case studies, a detailed overview of the policy issue and of the Dutch position
is provided in the respective chapters. In addition, an analysis is provided of how the Dutch
government tried to influence the agenda-setting, policy proposal stage, policymaking stage,
or implementation stage at the national, the EU or WTO level. Which strategies were used?
Second, we analysed the extent to which the Dutch government succeeded in influencing
these stages. Which strategies proved to be successful? What was achieved in the negotiations
that can be attributed to Dutch interventions? Why were some policy outcomes not in line
with the initial Dutch position?

Since some of these policy issues were very broad, we have further narrowed down the case
studies. The first case study, on sustainable development, focused on the introduction of
sustainable development chapters in FTAs between the EU and third countries, and to a small
extent on some environmental issues that are usually not part of FTAs but relegated to the
WTO - such as fisheries subsidies — in view of the global nature of the problems. The second

%86 This includes, among others, the sustainable development chapters in FTAs (dealt with at the EU level) and
the enforcement of specific provisions, subsidies for fisheries (dealt with at the WTO level), or production
method requirements concerning animal welfare.

%7 This concerns the change from investor-to-state dispute settlement to the investment court system in
new FTAs, the new template for Bilateral Investment Treaties (BITs), investment facilitation, and the
potential for a multilateral investment court (MIC).
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case study, on investment protection, focused on the change from investor-to-state dispute
settlement (ISDS) to the investment court system (ICS) in new FTAs, the new template for
Bilateral Investment Treaties (BITs) and investor duties. The third case study, on the Trade in
Services Agreement (TiSA), focused on the plurilateral talks by a group of WTO members on
this topic. The fourth case study, on trade defence instruments, includes two specific
instances where such instruments have been used by the EU (and promoted by the Dutch
government), namely e-bicycles and biodiesel. The fifth case study focused on the EPAs with
Africa. It explores the reasons for the mixed success of the EPA negotiations with various
regional groups between 2013 and 2019 and, more specifically, it sheds light on the role of
honest broker that the Dutch Minister for Foreign Trade and Development played.

Research questions for the EPA case study

The EPA case study was added to this evaluation of Dutch trade and investment policy ata

later stage. An evaluation of the effects of the EPAs had been on IOB’s evaluation agenda since

2017. Due to personnel changes, among other things, in 2020 this evaluation was yet to be

conducted. However, given that the EPAs had not been high on the trade policy agenda

during the last years, I0B decided not to conduct a separate evaluation of this policy issue.

Instead, the issue was included as a case study in the current evaluation. In consultation with

the responsible policymaking department of the Ministry of Foreign Affairs (IMH), IOB has

identified four additional research questions (in addition to the research questions that were

already presented in Section 1.4):

1. Whatwere the obstacles in the EPA negotiations with Africa, especially during the period
2013-2019 and what explains the differences in progress between regions and countries?

2. Howdid the Netherlands position itself in the EPA negotiations with all (seven) African
regions and how successful was it in influencing the EU position?

3. Whydid the Netherlands decide to play a role as honest broker in three African EPAs
(SADC, West Africa and EAC), which actions were undertaken in this capacity and to what
extent were these actions successful in influencing the EPA negotiations?

4. Which broader lessons on EU-Africa trade relations can the Netherlands and the EU
learn from trying to conclude and implement EPAs during the period 2013—2019 that are
relevant for the EU-Africa development strategy, for a follow-up Agreement of Cotonou,
for further development of the EPAs and also for a possible bilateral FTA between the EU
and Africa at the continental level?

Interviews

In addition to desk research, this study also relied heavily on semi-structured interviews.

0B conducted interviews with policymakers at the MFA, EC officials, and the Dutch
permanent representations in Brussels (EU) and Geneva (WTO), as well as with non-state
actors, who in turn tried to influence policymakers. Moreover, interviews with trade and
investment experts were held to discuss the external factors and global trends that influenced
policymakers’ efforts to promote the Dutch position on trade and investment policy issues.
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While international trade and investment policy is only one of the many areas the MFA
covers, this policy area is very extensive. In addition, other policy fields and issues that used
to be perceived as irrelevant for trade or national matters (such as labour rights,
environmental issues and animal welfare) have now been integrated into trade and
investment policy —albeit not always operationalised into concrete positions, as our study
has shown.

As with every policy area, not all aspects are equally important. At the start of this study,

0B asked Dutch policymakers to identify the topics within trade and investment policy that
were (most) important for the Netherlands between 2013 and 2019, to obtain the overarching
Dutch policy aims as discussed in Chapter 2. This resulted in a list of ten topics. Five of these
topics were identified as the most important and were reviewed in detail in the case studies of
Chapters 4 to 8. The five remaining topics are discussed in this annex. They are (1) gender;

(2) trade facilitation; (3) implementation and use of trade agreements; (4) transparency,
accountability and public support for trade and investment agreements; and (5) TRIPS and
medicines.®® These topics are presented with a brief discussion on the Dutch positions,
interventions and signs of policy success.®®

1— Gender

Recognising that trade has an impact on gender equality, policymakers have increasingly
focused on the role of women in trade and the impact of trade liberalisation on women.®°
Consequently, various attempts have been made to mainstream gender equality into trade
policy or include it in trade agreements.®' Previously, gender equality was included mostly as
a fundamental principle, but over time, more emphasis was given to the integration of
gender equality as an objective of trade policy.®*

The Dutch position

Women'’s rights have had a prominent place on the Dutch international agenda for decades.®3
In ‘Aworld to gain’, the Dutch government stated that it ‘considers gender equality to be a
priority in foreign policy’. It was recognised that women in developing countries have
profited little from macroeconomic growth, and remained vulnerable because of their often
informal employment and the dismal labour conditions that come with it.®>

88 TRIPS refers to (the agreement on) Trade-Related Aspects of Intellectual Property Rights.

%9 |n the five case studies of this report, I0B has studied the extent of policy success by desk research and
multiple interviews with actors involved. However, in this chapter, the five remaining topics are discussed
mainly based on limited desk research. Therefore, |0B talks about signs of policy success here.

690 UNCTAD, 2009 as cited in Ecorys (2021); OECD (undated). ‘Trade and Gender’.

% Ecorys (2021).

62 |bid.

693 |OB (2015).

94 MFA (2013), p. 64.

%95 |0B (2015), p. 48.
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In 2018, in ‘Investing in global prospects’, gender equality was presented as a cross-cutting
goal of the BHOS agenda.®®

The Netherlands has aimed to strengthen the role of Dutch women in international trade as
well, acknowledging that ‘female entrepreneurs represent the untapped earning potential for
the Netherlands, but doing business abroad is not yet a matter of course’.%”

In line with the general position of the Netherlands in trade and investment policy, it has
taken a more liberal position on gender equality than many other EU and WTO member
states, the EC (also at the WTO level) and the WTO itself.® Important like-minded countries
include Sweden and Canada, which often take the lead on the topic in international meetings
and conferences. By contrast, various eastern and southern EU member states, such as
Poland, have been more reluctant to include gender equality in trade policy.®

Whereas the EC addresses gender equality in its new Trade Policy Review’* (February 2021),
for example, the Netherlands believes there needs to be a more ambitious attempt to take
action to improve gender awareness in trade policy. In the BNC fiche of March 2021, the
Netherlands states that the Trade Policy Review could have shown more ambition and that
the Dutch government will continue to ensure that gender equality and the economic
empowerment of women are an integral part of EU trade policy.”

Interventions and signs of policy success

Various trade instruments and tools have been used to strengthen the role of women in
Dutch trade, including trade missions, which now target a minimum of 25% of female
participants and address female needs better (e.g. shorter missions to enhance female
participation).”*

Furthermore, at the EU level, the topic of gender was addressed as well, for example in the
context of TSD chapters (see Section 5.3.4). The Netherlands expressed its support for EC
proposals and actions of other (like-minded) member states. TPC reports identify, for
instance, Dutch support for the EC’s ambition to include a strong position on gender and
trade in discussions on the modernised EU-Chile Association Agreement.”®

96 MFA (2018a), p. 8.

97 MFA (2019), pp. 1-2.

%98 As revealed in interviews and policy documents (e.g. TPC reports). For instance, one interviewee stated
thatin EU meetings, the Netherlands used stronger language than the EU on the gender issue in trade
(interview held on g September 2020).

%9 Evident in TPC reports, for example, as well as discussions on the inclusion of gender in the modernisation
of the association agreement with Chili, where Sweden and Poland took strongly opposing stances on the
inclusion of gender in the mandate. See, for example: IRHP 2017-18¢c TPC Verslag Plv 09-06-2017.

700 EC (2021¢).

" MFA (2021).

2 MFA (2018a); EC (2021b). Currently, in the draft EU agreement with Chile, there is consensus on most of the
paragraphs on gender.

73 For example: IRHP 2018-17b Instructie TPC Plv 18-05-2018
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Dutch support for the inclusion of gender in trade also occurred in cooperation with
like-minded member states, as illustrated in TPC meetings by the support for the Canadian
proposal on gender equality within domestic regulation on services, together with Sweden.”>
The Netherlands and Sweden addressed the need for full EU support to this proposal at the
WTO level.

Joint efforts are also illustrated by a non-paper on gender, although it was finalised after the
evaluation period. In 2020, the Netherlands, together with nine’*s other member states, sent
this joint non-paper to the Commissioner for Trade, to address gender equality.7*

The Netherlands promoted its position on gender equality also at the WTO level, primarily
supporting the interventions of other like-minded countries. For instance, in 2017, prior to
the 11th Ministerial Conference of the WTO in Buenos Aires, several WTO members including
Canada, Sweden and Finland expressed their intention to address the role of women in trade
policy through a joint declaration. Dutch policy documents confirm that the Netherlands
supported the initiative, whether it would be a multilateral or plurilateral statement, as it
underscored the economic and moral value of women in trade.””” The initiative eventually led
to 119 WTO members backing the joint declaration”® on trade and women’s economic
empowerment and agreeing to work together to enhance the position of women in trade.
Dutch TPC reports noted that the joint declaration has served as a first step towards the wider
recognition of gender in the domain of trade policy.”*® [181]

As for policy success, our review identified the Dutch influence in maintaining attention for
the topic in high-level meetings (as well as in other meetings, including informal bilateral
meetings). However, the evidence also shows that during the evaluation period, despite the
importance of gender in Dutch policy, the Netherlands more often supported interventions
by more proactive member states than taking the lead itself.

In terms of policy success in the context of the TSD chapters,”® none of the currently
concluded TSD chapters contain specific provisions on gender equality.” One could argue
that while the Netherlands succeeded in influencing the agenda and leveraging its efforts by
supporting efforts of other like-minded members, for the period under evaluation, policy
success had not (yet) spilled over to the next stages of the policy cycle, namely policy
formulation, policy decision and policy implementation.”

74 For example: IRHP 2017-18b Handleiding Plv g June 2017. The joint call for support was reported in
15 different TPC reports. The Canadian proposal related to the negotiation agenda of the WTO MC11.
75 Luxembourg, Denmark, Sweden, Italy, Spain, France, Ireland, Finland and Belgium.
76 Asselborn et al. (2020).
™7 Instructie WTO conferentie Buenos Aires December 2017.
78 See: https://www.wto.org/english/thewto_e/minist_e/mc11_e/genderdeclarationmcii_e.pdf for the joint

declaration.

709 For instance, stated in IRHP 2018-09b Instructie TPC Plv 16-03-2018.

7o As discussed in more detail in Chapter 5.

™ Although in negotiations on the draft EU-Chile FTA there was agreement on most of the paragraphs on
gender, this could change in the future.

n2 See Chapter1and Annex 1 for an explanation of the analytical framework used in this study.
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2 —Trade facilitation

Trade facilitation concerns ‘the simplification, modernisation, and harmonisation of export
and import processes’ by means of reducing red tape and bureaucratic delays.”s Making trade
more predictable, easier and cheaper is important for reaping the benefits of trade
agreements.” An important development in trade policy at the international level has been
the WTO Trade Facilitation Agreement”s (TFA), which is a binding initiative with enhanced
global coverage. TFA negotiations started in 2004 and were concluded in 2013. On 22 February
2017, a sufficient number of WTO members (two-thirds) had signed and ratified the
agreement for it to enter into force.”® Implementation of the TFA was anticipated to lower
the transaction costs of trade substantially, particularly benefitting developing countries and
SMEs,”7 which are subject to inefficiencies and other trade barriers.”®

The TFA and its negotiation processes represent a terrain where the Netherlands could bring
together aid policy with trade and investment policy, and therefore, where the MFA
departments could work together, and where the Netherlands could present itself as one
coherent actor within the EU, as indicated by an interviewee.

Dutch position

In line with its general liberal position on trade and investment, the Netherlands supported
trade facilitation policy, given its contribution to Dutch policy goals, such as facilitating a [182]
more level playing field, success for Dutch businesses abroad and the enhanced
competitiveness of developing countries, stimulating inclusive growth all over the world.

For example, in ‘A world to gain’, Minister Ploumen identified the Dutch commitment to
concluding the Doha Round’s partial agreement on trade facilitation,” with expected
benefits for Dutch businesses. Furthermore, recognising the limited implementation capacity
and limited competitiveness of developing countries, the Netherlands advocated a flexible
approach towards LDCs,’ with comprehensive provisions on special and differential
treatment and technical assistance to support LDCs in the implementation process. ‘Investing
in global prospects’ also addressed Dutch priorities of trade facilitation, identifying as Dutch

75 See: https://www.wto.org/english/tratop_e/tradfa_e/tradfa_e.htm

74 10B (2017).

75 The TFA contains provisions to reduce transaction costs of trade and sets measures for cooperation
between customs and other authorities. Furthermore, agreements have been made on the provision of
technical assistance and capacity building to developing countries. Although the negotiation process for
the TFA took place mainly in the period prior to this evaluation, an analysis of the related interventions is
included here as it provides insight on the success of interventions after 2013, mostly related to the
implementation process.

See https://www.tfafacility.org/trade-facilitation-agreement-facility for more information on the TFA.

76 To date, 153 WTO members have ratified the TFA.

7 KST 25074-186, 2013. Ministeriéle Conferentie van de Wereldhandelsorganisatie (WTO). 18 December 2013.

78 Benefits of the TFA were estimated at EUR 50-400 billion per year by the OECD (OECD, 2003).

79 MFA (2013).

20 |bid.
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aims ‘[investing] in infrastructure, building institutional capacity and trade facilitation in
developing countries’ to stimulate a favourable business climate.”

More recently, after the evaluation period, trade facilitation was identified as a Dutch priority.
The BNC fiche (March 2021), assessing the new EC’s Trade Policy Review (February 2021),
referred to Dutch trade facilitation objectives, in line with the EC’s objectives for more
effective implementation and enforcement of trade agreements, to reduce trade barriers.

It welcomed the input of the EC in this respect.’

Interventions and signs of policy success

The Netherlands has been an important bilateral donor of funding and technical assistance
to various multi-donor trade facilitation programmes, including TradeMark East Africa,

the World Customs Organization, World Bank programmes such as the Trade Facilitation
Agreement Facility (TFAF) and the Multi-Donor Trust Fund for Trade and Development I,

as well as the Advisory Centre on WTO Law. The contribution of these organisations to trade
facilitation is illustrated, for example, by Dutch funding to ACWL, which provided legal
support to LDCs during the TFA negotiations.

Furthermore, to support the interests of developing countries in the TFA, the Netherlands
argued, in TPC meetings, that technical assistance and capacity building should be an integral
part of the mandate of the TFA negotiations.’ It also recommended a more active role of the
EU in technical assistance in trade facilitation for developing countries.’” However, it also
urged the EC to provide assistance (only) on the basis of needs assessments (demand-driven),
and to ensure that it was only related to ‘soft infrastructure’.” 726

In terms of success, while it is difficult to identify whether it can be attributed to Dutch
interventions, several results indicate that these interventions are likely to have contributed
to results and thus to policy success. First, the conclusion and ratification of the TFA
contributed to the credibility of the Doha Round and the WTO system as a whole. While
acknowledging the limited role of the Netherlands as one member among the many WTO
members that signed the TFA, Dutch efforts and actions seem to have contributed to the EU’s
position and conclusion of the TFA.

Second, the value added of the Netherlands mostly lay in serving developing countries’
interests. Policy documents frequently identified an active role for the Netherlands in
promoting developing countries’ (and specifically LDCs’) interests, and the need for technical
assistance as an integral part of an agreement. At the level of results, with the inclusion of
special and differential treatment for developing countries and LDCs in the TFA, inequalities

~

2 MFA (2018b), p. 57.

22 MFA (2021).

3 For example, IRHP 2013-07b Handleiding Plv 15-02-2013.

724 |IRHP 2013-06b Handleiding Plv 1-02-2013.

25 ‘Soft infrastructure’ capacity encompasses service infrastructure, such as IT, finance and customs systems.
By contrast, ‘hard infrastructure’ capacity encompasses physical networks, such as roads and ports.

726 For example IRHP 2013-06b Handleiding Plv 1-02-2013.

~

~
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in capacity are taken into account: more flexible periods of implementation and provisions
for technical assistance for capacity building to implement it. This serves the Dutch objective
of a more equal trade system —and thus points to Dutch policy success.

3 — Implementation and use of trade agreements

The current bilateral and multilateral trade agreements in place cover the majority of
countries with whom Dutch businesses trade. Together, these trade agreements have reduced
over 90% of tariffs as well as a large share of non-tariff barriers, thus significantly reducing
trade costs and increasing trade volumes.”” Despite these positive developments, studies
have also shown that, with some variance by trading partner, product and member state,
Dutch and other EU exporters have made sub-optimal use of these tariff reductions.” A study
by the EC conducted in 2018 found that in 2016, EUR 3.5 billion could have been saved by EU
exporters if the EU’s FTAs had been fully used that year.” There are different reasons for the
sub-optimal use” of tariff provisions. They include (1) the lack of familiarity with the FTAs
and their preferential provisions; (2) the existence of marginal differences between MEN
tariffs and the preferential tariff of the FTAs; (3) the complexity of the provisions and rules of
the FTAs (e.g. rules of origin); and (4) limited implementation of the agreement and its
provision in the FTA partner countries.”

In the EC Trade Policy Review ‘Trade for All’ of 2015, the EC emphasised the importance of
implementing and enforcing FTAs effectively, and committed itself to implementing and
enforcing FTAs more effectively.’ At the end of 2016, the EC announced that it would take
action to improve the communication on these agreements to European businesses and to
link technical assistance better to developing countries party to the FTAs.732 734

Dutch position

The Netherlands was aligned with the EC’s ambitions, and welcomed collaboration with the
EC on the matter of implementation. In addition, the Netherlands additionally emphasised
the inclusion of the Dutch private sector in addressing trade obstacles under FTAs. It was
committed to gaining a better understanding of why the FTAs were under-used and what

721 Nilsson, L., Preillon, N. (2018), p. 14; Ecorys (2018).

728 |bid.

729 Nilsson, L., Preillon, N. (2018), p. 14.

70 Utilisation is measured by so-called utilisation rates: the percentage of export value that has occurred
under the trade agreement’s lower import provisions (Tweede Kamer, vergaderjaar 2017-2018, 31 985,
nr. 54).

7 Tweede Kamer, vergaderjaar 2017-2018, 31 985, nr. 54; Ecorys (2018); IRHP 2017-03¢ TPC Verslag Leden
27-01-2017.

72 EC(2015).

3 For example, by providing TA for building the partner country’s implementation capacity. The EC started to
put more emphasis on capacity building for implementation of FTAs in its Aid for Trade programme
(Tweede Kamer, vergaderjaar 2017-2018, 31 985, Nr. 54).

74 Tweede Kamer, vergaderjaar 2017-2018, 31 985, nr. 54.
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bottlenecks were faced by Dutch companies.” This was meant to benefit the Netherlands in
EU meetings and to ensure that future FTAs would better meet Dutch needs, especially of
SMEs.”¢ Additionally, the Netherlands aimed to enhance communication to Dutch businesses
on the benefits of EU FTAs and the use of the benefits at the business level. It also aimed to
use relevant network partners, such as embassies, the Dutch Chamber of Commerce, VNO-
NCW and Dutch customs.” In addition, the Netherlands would continue its technical
assistance for capacity building for the implementation of FTAs,”?® with the objective of a
more open trade system and a more level playing field.

In the EC’s new Trade Policy Review (February 2021), strengthening the EU’s focus on
implementation and enforcement of trade agreements is one of the six core areas for
achieving EU objectives.” The Netherlands agrees with the importance attached to
implementation and enforcement, as was underscored in the BNC fiche (March 2021),
which in this context refers specifically to ambitious sustainability commitments, for
instance in TSD chapters, and guidance for the new Chief Trade Enforcement Officer.

Interventions and signs of policy success

Various interventions tried to enhance the awareness and knowledge of the Dutch business
sector. After research concluded that seminars on specific trade agreements would enhance
the quality and use of information on specific trade agreements,’* such seminars were
organised in 2019. For instance, a seminar on the EU-Japan trade agreement’ took place,
together with business association VNO-NCW and the EC, to inform the business community,
involved parties and civil society on the implementation of FTAs.# The Netherlands also
enhanced online communications on FTAs on the website of the Netherlands Enterprise
Agency (RVO), and drafted a brochure on rules of origin.” The Dutch business community
responded positively to these interventions.”

Second, efforts were also made to obtain data for insight into the existing bottlenecks among
Dutch businesses. RVO opened a contact point to administer business complaints on market

75 See for instance: Tweede Kamer, vergaderjaar 2017-2018, 31 985, nr. 54.

6 |bid.

57 |IRHP 2017-14b Handleiding Ldn 28 April 2017

38 For example, the Dutch aid for trade policy covered aid for trade policy and regulations for many years,

~

including support to build capacity for trade policy and regulations and trade facilitation (including
improving ‘soft’ infrastructure and enhanced implementation of FTAs), such as support to ACWL, ICTSD,
TMEA and the WCO.

79 EC(2021a). P. 11.

7° Tweede Kamer, vergaderjaar 2019-2020, 34 952, nr. 86.

7 Tweede Kamer, vergaderjaar 2019-2020, 34 952, nr. 86.

72 Tweede Kamer, vergaderjaar 2017-2018, 31 985, nr. 54.

733 |IRHP 2017-14b Handleiding Ldn 28 April 2017.

74 Tweede Kamer, vergaderjaar 2017-2018, 31 985, nr. 54.
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access issues and remaining trade obstacles. It is unclear if and how this registration system
complemented already existing databases, such as RVO’s Achilles registration system.”s

The interventions seem, in general, to be relevant to the ambitions of the Netherlands, in
terms of including the private sector, giving them access to knowledge and insight on the
issues at hand, and helping to serve their needs at the EU level. The interventions were
welcomed by the Dutch private sector.

At the higher results level (serving policy goals), however, it is unknown whether Dutch
interventions have had an effect, for instance whether enhanced awareness and knowledge
among Dutch businesses was achieved, or enhanced utilisation of FTA provisions or more
effective implementation in partner countries. Because these interventions took place in
recent years, the effects, especially at the higher (final outcome or impact) level, are likely to
require more time. Monitoring and evaluating results is essential to determine whether
results at the higher level have been (or will be) achieved. Quantitative data, such as RVO’s
Achilles registration system can provide valuable input.

4 — Transparency, accountability and public support for
trade and investment agreements

Trade and investment agreements are negotiated behind closed doors. During negotiations,
only the European Parliament (EP) and EU member states receive updates on progress.
Informing other stakeholders and the general public during ongoing negotiations occurs less
often and less comprehensively, via a few short news items, e.g. on the EC website. Other EU
processes occur behind closed doors, too, such as the design of new regulations or
investigations on trade defence measures. Because trade and investment agreements and
trade and investment policies* affect member states, including their producers and
consumers, there is a strong demand for transparency in and access to information on
negotiations, decisions and processes to enhance the legitimacy and accountability.7# 748
Not only will this bring citizens closer to the EU, it also enhances the legitimacy,
accountability and effectiveness of EU institutions.’ Furthermore, transparency can raise
awareness of the existence of new regulations or agreements, thus contributing to the
effectiveness of implementation.”®

75 The Achilles registration system was launched in 2019. The system documents economic diplomacy
activities, including answering trade questions on doing business abroad and dealing with trade barriers.
Itis used by the Dutch global economic network, which includes embassies, other commercial offices
abroad and various departments of RVO.

76 This also involved EU actions and decisions in the implementation of EU policy, e.g. in the context of trade
defence, ISDS, e-commerce, etc.

77 Marx, A and Van der Loo, G (2021).

78 For example, in TiSA negotiations, lack of transparency caused widespread discontent (see Chapter 6).

79 As stated, for example, in: IRHP 2018-11b Instructie TPC attaches 4 April; Belgium et al. (2020).

7 See also section 3 of this Annex.
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Requests for more transparency in ongoing EU negotiations and processes have increased
over time. For instance, different parties (the EP, member states, non-state actors and the
public) started to demand more insight into interim results in the ongoing negotiations on
TTIP™ (2013—20167%%), CETA’ (2009—2017) and TiSA (2013—2016). Particularly the TTIP
negotiations between the EU and the US led to an unprecedented level of dispute across
different sections of society (from CSOs to the EP), in terms of the negative impact’ of the
agreement. Concerns were also raised in the Netherlands. The demand for more openness on
these negotiations can be seen as a tipping point triggering more transparency.’ By the end
of 2016, because national governments were asking for more transparency on the TTIP, the EC
introduced ‘reading rooms’ in individual member states. The reading rooms were open to the
general public and national parliaments to access some documents on the TTIP
negotiations.”® Reading rooms were also opened at US embassies in European capitals.
These rooms demonstrate the EC’s willingness to enhance transparency. Also under the Von
der Leyen Commission, the EC aims to enhance transparency in the EU’s trade policy. In her
mission letter’> to the Trade Commissioner, she addressed the need to ‘ensure the highest
level of transparency and communication with the [EP], the Council and civil society’.7s®

Dutch position

The Netherlands has recognised that negotiation processes and policy development require
some confidentiality to preserve the effectiveness of negotiations and leave space to reflect.”
The Netherlands has, however, also advocated for more transparency and communication at
the international level, for instance in position papers and consolidated negotiation texts.
Transparency allows for informing parliament, ministries, businesses and other stakeholders
already from the start of a process and for constructive discussions on the Dutch position.”s

In the early years, the Netherlands was somewhat more reluctant to allow more openness
regarding negotiation mandates, because of the risks involved. TPC reports in the earlier
years of evaluation, for example, identify Dutch concerns for setting undesired precedents or
compromising the EU’s negotiation position.’”® The Netherlands argued for transparency on
mandates on a case-by-case basis, and only after negotiations had concluded. For each
negotiating document, a separate assessment would be needed so as not to damage the EU’s

' Transatlantic Trade and Investment Agreement.

752 The Transatlantic Trade and Investment Partnership (TTIP) negotiations ended in 2016, without reaching
a successful conclusion to the agreement.

73 Comprehensive Economic and Trade Agreement.

754 Impact concerns related primarily to the government’s right to regulate and the environmental, consumer
and food safety standards.

55 Interview with MFA policy officer, held on 8 July 2019.

6 EP (2016).

57 In publically available EC mission letters, sent to all Commissioners, EC President Ursula von der Leyen set
out the mission of the EC for the years to come.

8 \Jon der Leyen (2019).

79 |IRHP 2015-44b TPC Handleiding Plv 04-09-2015; Belgium et al. (2020).

% Belgium et al. (2020).

" |IRHP 2015-09b TPC Handleiding Leden 20-02-2015.

~
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negotiating position.” Since 2016, however, the Netherlands has been more in favour of
openness regarding negotiation mandates.

The Netherlands has aimed to improve transparency at the national level as well, to promote
wider support for new policies and regulations, and to use the input from stakeholders in
drafting its positions at the EU level.

Interventions and signs of policy success

In EU meetings, the Netherlands voiced appreciation for the EC’s activities to enhance
transparency, including, for instance, in the TTIP negotiations. The Netherlands stated that it
welcomed the general trend of increasing transparency, such as the brochure developed with
several chapters of TTIP, and the transparency-related initiatives’ to enhance public
awareness of the benefits of TTIP.7%

Although the progress that was achieved was welcome, Dutch interventions also pressed for

more transparency and held the EC accountable for its commitments to providing

information and openness. For example, in the context of TTIP, the Netherlands pleaded for

access to consolidated negotiation texts in reading rooms. And it asked for an update on the

status of the confidential annex the EC promised to make available to member states.”

Transparency on TTIP documents was also addressed in bilateral informal meetings at the DG

level of the EC.7* In addition, the Netherlands demanded transparency in other EU | 188
procedures, such as on TDI calculations to motivate trade defence measures. 7

The Netherlands also promoted transparency in the investment dispute settlement system.

It actively supported the possibility for third parties, including civil society and academia,

to influence proceedings. On various occasions when informing Parliament in 2015 and 2016,
the ministry stressed that —according to the EU position on ICS — third parties would be
granted access to all relevant documents, could send an amicus curiae letter to support one of
the parties, and would get standing and be able to intervene if they had a substantial interest.
Furthermore, the Netherlands pleaded for an enhanced focus on transparency more
generally, as a part of trade and investment agreements, for instance, for the legitimacy of
ISDS procedures,” for transparency on regulations, procedures and authorities in investment
agreements’® and to involve stakeholders in the TSD chapters of FTAs.”°

72 |RHP 2015-64b TPC Handleiding Leden 04-12-2015.

%3 E.g. the publication of ‘ten myths of TTIP’.

% E.g. documented in IRHP 2015-41b TPC Handleiding Plv 24-07-2015; IRHP 2015-48b TPC Handleiding
Plv 2-10-2015.

s Annotated agenda FAC on Trade, February 2016; IRHP 2015-49b TPC Handleiding Plv 9-10-2015;
IRHP 2015-56b TPC Handleiding Plv 30-10-2015.

7% |RHP 2015-44b TPC Handleiding PIv 04-09-2015.

7 See Chapter g of this report.

78 E.g. in 20190327 concept-instructie TPCSI 27 March 2019.

%9 20181207 Conceptinstructie TPCSI 07 12 2018.

7° |RHP 2015-05b TPC Handleiding Plv 30-01-2015
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Demands for more transparency also occurred in joint efforts. For example, in a non-paper
released in early January 2020, the Netherlands and various northern EU member states,
including Belgium, Denmark and Sweden addressed the need for more openness and
information-sharing to ‘bring citizens close to the EU and enable the [EU] institutions to
enjoy greater legitimacy, accountability and effectiveness’.””

As for results, transparency at the EU level increased over time. In particular, the opening of
reading rooms was a step forward. Other steps, such as engaging civil society on TSD
chapters, for instance, were also positive. It is difficult to determine to what extent this
success can be contributed to Dutch interventions, yet given its active role it is likely that the
Netherlands contributed to these changes, individually and jointly with other member states.

As for results at the national level, an important step was the establishment of the Breed
Handelsberaad (broad trade council — BHB), in 2017. The BHB is a multi-stakeholder national
forum in which policymakers and non-state actors meet four times a year (prior to Foreign
Affairs Council on Trade meetings).”2 Additionally, twice a year, special thematic meetings are
organised, for instance on the TSD chapters in the FTAs and the new model text for
investment agreements.”” In addition to providing transparency, allowing concerns to be
raised and enhancing support, BHB meetings also generate valuable input to determine the
Dutch position. The Netherlands organises other meetings and online consultations as well:
at least once a year, the MFA organises a dialogue with Dutch civil society and companies,
addressing the Dutch position and (EU) negotiation texts. In addition, information was
frequently shared with the Dutch Parliament and published on a public website.” Finally,
the Dutch government intensified its communication and information on the agreements
already in place, including on how to make use of them, and how they can be of benefit.”s

Results at the national level can be attributed to Dutch interventions more easily.

The introduction of the BHB, in particular, enhanced transparency. Participants acknowledge
this, experiencing a feeling of inclusion on EU matters, having input about the formulation
of the Dutch position and enhancing stakeholders’ awareness and knowledge of EU trade and
investment agreements (including businesses).””® Over time, stakeholders have become more
active and the level of discussion has improved.””” The European Council on Foreign Relations
acknowledged the many Dutch efforts: in 2016, the Netherlands ranked amongst a group of
six ‘leader’ countries on the 2016 European Foreign Policy Scorecard, in the context of TTIP
negotiations.””®

™ Belgium et al. (2020), p. 1.

72 See Section 2.3.1 for more information.

73 See Chapter 2 of this report for more information on the BHB.

74 MFA (2016).

5 Tweede Kamer, vergaderjaar 2017-2018, 31 985, nr. 54

776 Interview with an MFA policy officer, held on 21 October 2019.

7 |bid.

778 Other winners were Austria, France, Germany, Spain and the UK. These six countries were said to have
worked especially hard to communicate the advantages of TTIP to a sceptical public. ECFR (2016).

~
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5 —TRIPS and medicines

The Trade-Related Aspects of Intellectual Property Rights (TRIPS) agreement has been in place
since 1995 and is a multilateral (WTO) agreement on intellectual property. It is an attempt to
reduce the differences in national protection and enforcement, and to create international
laws. The agreement covers intellectual property in the form of copyrights, trademarks,
geographical indications, designs, patents, and undisclosed information. It sets minimum
standards of protection, rules of enforcement and rules for dispute settlement. At the same
time, there is still a degree of flexibility, since countries can tailor their approach to the
protection and enforcement of intellectual property rights. In addition, developing countries
are granted transitional periods to phase in new legislation.”7> 7% Least-developed countries
receive a temporarily exemption for pharmaceutical obligations under the TRIPS agreement.

Dutch position

In 2016, TRIPS and access to medicine was among five priority topics that the Minister for

Foreign Trade and Development identified around policy coherence for development.

This topic was reiterated in July 2018, albeit as a sub-target of five other policy objectives.”

The Dutch policy objective was to guarantee affordable medicine for developing countries,

especially for the least-developed countries, and for the Netherlands itself. This objective is

in line with the more general policy priorities as expressed in ‘A world to gain’ (2013) and

explained in Chapters 2 and 5, such as poverty reduction and prioritising the needs of the [190]|
most vulnerable countries and people.

Interventions and extent of policy success

At the international level, Dutch interventions consisted of advocating Dutch priorities,
particularly addressing developing countries’ interests and development needs. Within the
EU, and together with the EC in the WTO, the Netherlands lobbied for an indefinite
exemption for LDCs in the area of TRIPs. The Netherlands also advocated against the
inclusion of TRIPS+ provisions in any negotiations of new trade agreements between the EU
and developing countries, because such provisions could lead to an extension of patent
rights, for example, which in turn could delay the date when generic medicine enters the
market and maintain the high prices of medicines, making it more difficult for developing
countries to access such medicines.”®

In 2016, the Netherlands actively embarked on an international discussion on the high prices
of medicine and the lack of innovation in that area. It contributed to the UN Secretary-
General’s High-Level Panel on Access to Medicines, calling for a broad range of solutions.

At the 69th World Health Assembly in May 2016, the Netherlands advocated a globally
coordinated approach for research and affordable medicine.”

79 WTO (undated-a). ‘Overview: the TRIPS agreement’.

7 WTO (undated-b). ‘Intellectual property: protection and enforcement’.

" Tweede Kamer, vergaderjaar 2015-2016, 33 625, nr. 219

72 Tweede Kamer, vergaderjaar 2015-2016, 33 625, nr. 219; Tweede Kamer, vergaderjaar 2017-2018, 33 625,
nr. 250; Tweede Kamer, vergaderjaar 2017-2018, 33 625, nr.265.

7 Tweede Kamer vergaderjaar 2015-2016, 33 625, nr. 219 as well as the updated action plan of July 2018.
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As for results, no member states objected to including TRIPS+ provisions in any negotiations
on trade agreements, and thus TRIPS+ provisions have been included or are likely to be
included in many comprehensive free trade agreements with developing countries

(e.g. with Vietnam, Indonesia, the Philippines, Mexico and Mercosur).

Because of resistance from, among others, Japan and the USA, an indefinite exemption

for LDCs is currently not possible. However, in the WTO TRIPS council in 2015, the exemption
for LDCs was extended until 2033, providing them with access to generic medicine.”®

Itis plausible that the Netherlands managed to draw attention to this issue for developing
countries, which may have helped to extend the exemption to the TRIPs rules for LDCs.

[191]

% Tweede Kamer, vergaderjaar 2015-2016, 33 625, nr. 219; Tweede Kamer, vergaderjaar 2017-2018, 33 625, nr.
250; Tweede Kamer, vergaderjaar 2017-2018, 33 625, nr. 265; MFA (2016).
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In 1947, 23 countries agreed to establish the General Agreement on Tariffs and Trade (GATT)
in order to reduce trade barriers as an alternative to the intended International Trade
Organisation (ITO). It marked the “completion of the most comprehensive, the most
significant and the most far reaching negotiations ever undertaken in the history of world
trade”.”®s The GATT came into force in 1948 and provided the rules for much of world trade
until 1994. All those years, it seemed well established, but remained a provisional agreement
without a firm legal foundation.

In 1994, 123 nations agreed on the creation of the WTO as an international organisation under
the Marrakesh Agreement and binding dispute settlement. Among members, there was a big
push for launching a new round of negotiations. In 1996, developed countries such as the EU,
US and Japan pushed for negotiations on what became known as the ‘Singapore-issues’.
These issues are investment, competition policy, transparency in government procurement
and trade facilitation. After five years of discussions, there was still no consensus reached on
these issues, when in 2001 the Doha Round started. At the same conference, China was
admitted as member.

The Doha Round aimed to achieve a major reform of the international trading system by
introducing lower trade barriers and revised trade rules and thus improving the trade
prospects of developing countries. The Round, known as the Doha Development Agenda
(DDA), covers a very broad range of policy issues such as agriculture, services, trade
facilitation and dispute settlement. The DDA was supposed to be concluded by the end of
2002, beginning of 2003. However, negotiations proved to be very difficult, particularly on
the Singapore issues. At the MC in Cancun in 2003, countries agreed that a decision on the
‘modalities of negotiations’ on the Singapore issues had to be taken “by explicit consensus”.
Whilst the WTO normally takes decisions by consensus (but where consensus is reached when
no WTO member explicitly opposes a decision), this meant that any of the WTO members
could veto the inclusion of Singapore issues in the DDA. Together with the unwillingness of
the US to address farm subsidies, the differences over inclusion led to the collapse of the MC
in Cancun.”®

The aftermath of Cancun was one of standstill, until the negotiations were resumed in March
2004 due to a concerted effort of the EU and the US.”” WTO members agreed to abandon all
the Singapore issues but trade facilitation from the Doha round. Only then, negotiations
could move forward in the face of resistance by developing countries. These countries,
especially India and Brazil, were also actively involved in the negotiations with developed
countries. With the so-called ‘July package’, WTO members reached a Framework Agreement
that provided guidelines for completing the Doha negotiations. The agreement covered
agriculture, non-agricultural market access, services, and trade facilitation. Moreover, the
agreement set December 2005, the Hong Kong MC, as a new deadline for negotiations on
these issues.

85 European Office of the United Nations (1947).
78 Woolcock, S. (2003). pp. 249-255, p. 249.
87 Fergusson et.al. (2005). pp. 1-27, pp. 2-3.
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This meeting could have been an important step within the Doha round, but did not resolve
many issues, with the exception of a commitment to phase out export support in agriculture
and an Aid-for-Trade package. In the Hong Kong Ministerial Declaration, the WTO members
did reaffirm their full commitment to the Doha round and set 2006 as the new deadline for
resolving the complete Doha Work Programme.”

After the MC, talks in Geneva failed to reach an agreement on the reduction of domestic farm
subsidies and lowering import duties on agriculture and manufactures. Moreover, in June
2007, a major impasse occurred between the US, EU, India and Brazil on the opening up of
agricultural and industrial markets and the reduction of domestic subsidies.”® In addition,
negotiations over a special safeguard mechanism”° for developing countries broke down in
July 2008.7" After several countries urged to renew the negotiations and a mini-ministerial
conference was held in India in September 2008, countries pledged to complete the Doha
round by the end of 2010. At the G20 summit in London in 2009, countries again pledged to
complete the round. However, the deadline of 2010 was not met.

In 2013, the Bali Package was produced at the gth MC. In the Ministerial Declaration,

WTO members reaffirmed their “full commitment” to give effect to the Declarations and
Decisions adopted at Doha, and the subsequent MCs.”* The Bali Package included provisions
for lowering import tariff and agricultural subsidies. Moreover, the Trade Facilitation
Agreement (TFA), that aims to reduce red tape and streamline customs, was adopted.

At the MC in Nairobi in December 2015, developed countries again agreed to end all export
subsidies on agricultural products immediately, while developing countries agreed to phase
out their own use of export subsidies by the end of 2018.7%* However, in the Nairobi
Ministerial Declaration WTO members also agreed on an ambiguous statement regarding the
Doha Round: “[w]e recognise that many members affirm the Doha Development Agenda,
and the Declarations and Decisions adopted at Doha and at the Ministerial Conference held
since then, and reaffirm their full commitment to conclude the DDA on that basis.

Other members do not reaffirm the Doha mandates, as they believe new approaches are
necessary to achieve meaningful outcomes in multilateral negotiations. Members have
different views on how to address the negotiations”.” At the same time, all members
confirmed their strong commitment on advancing the negotiations on the remaining issues,
be it within or outside of the Doha Round.

788 WTO (2005).

89 Reuters (2007).

7° This mechanism is developed to protect poor farmers by allowing countries to impose special tariffs on
certain agricultural goods in the event of an import surge or price fall (WTO (2020a).

™ Financial Times (2008).

792 WTO (2013).

73 Several exceptions were made. Developed countries have until 2020 to allow export subsidies for dairy
products, swine meat, and processed products. Developing countries have five years extra for certain
export subsidies covering transport and marketing costs (https://www.ictsd.org/bridges-news/bridges-
africa/news/evaluating-agriculture-in-the-nairobi-package, last visited 6 December 2019).

794 WTO (2015).
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After Nairobi, negotiations continued to be very difficult, especially on whether ‘new issues’,
such as e-commerce, trade facilitation in services and investment facilitation, should be
included in the ongoing Doha negotiations. In the lead-up to the 11th MC, though, countries
were positive that an agreement on the elimination of ‘harmful’ fisheries subsidies was
within reach.”>79¢ However, no agreement was reached at the MC in Buenos Aires in 2018 and
members agreed, “to continue to engage constructively in the fisheries subsidies
negotiations, with a view to adopting, by the Ministerial Conference in 2019”.7%" In the end,
no MC was scheduled for 2019 and the MC in Kazakhstan scheduled for June 2020 was
postponed due to COVID-19. In November 2019, DG WTO Azevédo warned the WTO members
that failing to successfully conclude the fisheries subsidies negotiations “will not just be bad
for marine fish stocks: it will damage the credibility of the WTO and discredit the feasibility of
multilateral rule-making”.7%

The stagnation of the Doha Round is not the only problem the WTO is dealing with.

The recent trade war(s) between the US, China and the EU put the multilateral trade system
and the WTO under further pressure. Moreover, the dispute settlement mechanism of the
WTO is in crisis.”» Within the WTO, ad hoc panels issue rulings on disputes between litigant
members over compliance with WTO rights and obligations, subject to review by a standing
Appellate Body (AB) composed of seven ‘judges’. Those ‘judges’ are appointed by consensus
of all WTO members for four-year terms (renewable once). Decisions by the AB are final and
binding. However, given that WTO members have failed to negotiate updates to the rulebook,
including rules on dispute settlement, the AB has increasingly reviewed decisions made on
ambiguous or incomplete WTO rules with ample room for interpretation.®°° Those have led
to charges of bias by the United States.

Consequently, since the summer of 2017, US officials have blocked appointments of
AB-members to force WTO members to negotiate new rules that address the US concerns and
limit— in their view- the scope of judicial overreach. According to the US Senate’s Committee
on Finance, the AB “has long strayed off course from its original form and function”.

These concerns have been addressed under President Trump, but also already under President
Obama. According to the US Senate’s Committee on Finance “US presidents on both sides of
the aisle have taken issue with Appellate Body members addressing issues that were not
raised by the parties involved in the dispute, taking longer than 9o days to decide appeals,
and creating new rights and obligations for WTO members”.® Due to the US blocking new

75 The issue of fisheries subsidies was particularly pushed by African, Pacific and Caribbean (ACP) countries.
Since the launch of the talks, negotiations have been characterised by the need to balance sustainability
and development considerations (WTO (2020b). In 2016, EC Commissioner for Trade Cecilia Malmstrom
gave a speech on ‘The WTO after Nairobi’ called the fisheries subsidies an important outstanding Doha
issue, although “smaller in terms of impact” and “commercial profile” than issues such as domestic
support for agriculture, digital trade and investment (EC (2016).

79 The Hindu (2017).

97 WTO (2017).

798 WTO (2019).

79 Giuliani, C. (2019). pp. 1-4.

8% Payosova, T., G. Hufbauer and J. Schott (2018). pp. 1-14.

81 US Mission to Geneva (2019).
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appointments of AB-judges, as of 11 December 2020, the AB was effectively shut down.®
Consequently, WTO members will be able to avoid binding rulings and thus escape their
international obligations by appealing panel reports.® The EC responded with a proposal to
putan interim arrangement in place through arbitration under the WTO Dispute Settlement
Understanding.®* In March 2020, the EU and 15 other WTO members agreed to establish such
a contingency appeal arrangement.®°s

While some had hoped for the AB to move forward after Biden’s inauguration as US
president, this is not the case. Following the line of his predecessors, Biden continues to
block the appointment of new AB-judges. The Biden administration made a statement saying
that it could not agree to the appointment of new members, given that the US “continues to
have systemic concerns” with the functioning of the AB.2° However, Biden did lift Trump’s
block on the appointment of Ngozi Okonjo-Iweala as new Director-General of the WTO.%7
Okonjo-Tkweala is the first woman and the first African to serve in this position. Her term of
office will expire in August 2025.

802 pPayosova, T., G. Hufbauer and J. Schott (2018). p. 2.
893 EC 2019/0273 (COD). p. 1.

84 1bid. p. 2.

805 EC (2020).

896 Bloomberg (2021).

807 BBC (2021).
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Institutional setting

The WTO framework permits its members to apply trade defence instruments (TDIs) to
protect domestic industries from trade distorting effects. The key rules in question on the use
of TDIs are: Articles VI and XIX of the GATT; the Agreement on Implementation of Article VI of
the GATT; the Agreement on Subsidies and Countervailing Measures; and the Agreement on
Safeguards.

Several measures can be taken to protect domestic industries from different types of events or
practices. Anti-dumping measures, the most frequently used TDIs, are applied to individual
exporters to correct for dumping practices; the selling of a product below sales price in the
domestic market or at a price below cost price. Measures typically exist of duties on imports.
Anti-subsidy or countervailing measures aim to counter the unfair subsidisation of third
countries to their companies to produce or export goods.

Unlike anti-dumping and anti-subsidy measures, safeguards do not address unfair trade
practices. Instead, these measures aim to (temporarily) regulate imports from third countries,
giving the domestic industry relief and time to adapt to the surge of imports. Safeguards
typically exist of quantitative import restrictions or duty increases on all imports. The
invocation of an anti-dumping or anti-subsidiary measure as safeguard measure is allowed,

if the WTO-rules on substance and procedure in the respective agreements are followed
correctly.

The absolute majority of measures adopted are to counter dumping practices or unfair
subsidies; safeguard measures are comparatively rare.®® Complaints against application are
subject to scrutiny of the EU Court of First Instance for affected exporters and for
governments in WTO dispute settlement. The use of a safeguard measure for a maximum of
four years requires, in addition, a non-discriminatory approach (to all foreign products),

a restructuring of the affected industry sector, trade compensation to affected WTO members
elsewhere and may trigger retaliatory measures.

EU trade defence policy is based on the WTO framework of related articles and agreements,
as discussed above. The EU’s legal framework consists of four Regulations®® that codify

898 This can be explained by the fact that the conditions to impose safeguards are more stringent and the
WTO member generally must pay a compensation to the affected WTO members (Ecorys (2021), Ch. 6,
p. 116).

809 Regulation (EU) 2016/1036 of the European Parliament and of the Council of 8 June 2016 on protection
against dumped imports from countries not members of the European Union (Basic Anti-Dumping
Regulation), OJ L 176 of 30.6.2016; Regulation (EU) 2016/1037 of the European Parliament and of the
Council of 8 June 2016 on protection against subsidised imports from countries not members of the
European Union (Basic Anti-Subsidy Regulation), OJ L 176 of 30.6.2016; Regulation (EU) 2015/478 of the
European Parliament and of the Council of 11 March 2015 on common rules for imports, OJ L 83 of
27.3.2015; and Regulation (EU) 2015/755 of the European Parliament and of the Council of 29 April 2015
on common rules for imports from certain third countries, OJ L 123 of 19.5.2015.
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general rules on the different types of measures. The EU Enforcement Regulation®°® ensures
that the EU is able to exercise and enforce its rights under international trade agreements by
adopting various trade policy measures. Furthermore, EU trade defence policy is applied
through the Implementing Regulations. Implementing Regulations contain decisions on the
initiation of investigations, introduction, modification and termination of specific TDI in
relation to individual trade defence cases. Below we provide an overview of the principles,
procedures and actors involved in the implementation of EU trade defence policy.

Implementation of EU trade defence policy

In line with the EU’s exclusive competence of trade policy, trade defence measures are
developed and implemented at EU level. TDI is an EC policy area, applied specifically by DG
TRADE.

To understand the dynamics of trade defence policy, and how and where Dutch interventions
can affect EU policy, this annex presents a descriptive overview of the principles, process and
key actors involved. Given the more dominant use of measures adopted to counter dumping
practices or unfair subsidies, this annex will focus exclusively on anti-dumping (AD) and
anti-subsidy (AS) measures.

Important steps in the process

The process of dumping or subsidisation has the potential to cause declined production and
sales, reduced market shares and profits, decreased productivity and/or capacity (utilisation).
The (claimed existence of these effects provide reason to investigate the use of trade defence
measures. Typical anti-dumping and anti-subsidy procedures follow a very similar path.®"
Figure A4.1 below presents the main steps of the process.

810 Regulation (EU) No 654/2014 of the European Parliament and of the Council of 15 May 2014 concerning
the exercise of the Union’s rights for the application and enforcement of international trade rules and
amending Council Regulation (EC) No 3286/94 laying down Community procedures in the field of the
common commercial policy in order to ensure the exercise of the Community’s rights under international
trade rules, in particular those established under the auspices of the World Trade Organization, OJ L 189 of
27.6.2014.

81 Ecorys (2021). Chapter 6, pp. 114-133.
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Figure Ag.1
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Procedures commonly start with a demand-driven complaint, whereby the affected EU
industry lodges the complaint to the Office of Complaints at DG TRADE.* Alternatively,

in less than one percent of the cases, the EC initiates a procedure ex officio.®s When the EC
decided there is sufficient prima facie to support the complaint, the process enters the phase of

investigation.

During investigation, the EC collects data and information from various sources to identify
the injury and causality of effects. Information is obtained directly, from the affected industry

&2 The complaint must be supported by a major proportion of the EU industry (the requirement of

“standing”).

&3 Ex officio means that the EC can start a trade defence investigation on its own initiative without an official
complaint by the EU industry.
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countries not having ratified at least interim EPAs for goods were to be removed from the
Market Access Regulation regime as from the 1st of October 2014.%4

These developments were followed by a number of EPAs being concluded and being ratified
(by some countries). For example, regional EPAs with ECOWAS and SADC were concluded, and
Cameroon and Fiji ratified the regional EPAs they were part of. Countries that had concluded
regional EPAs or started the ratification of interim EPAs were reintegrated in the Market
Access Regulation. This meant that these countries were allowed the benefits again.

BoxA7.1  Regional EPAwith East Africa (EAC)*3

l214]

84z Regulation (EU) No. 527/2013. See: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3A0)
.L .2013.165.01.0059.01.ENG.
83 The East African (2019).
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Annex 4 — Annex to Trade Defence Instruments case study
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